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1. An assignment by a debtor, in insolvent circumstances, in trust inter alia for 
the payment of such creditors as shall on or before a given day execute to 
the trustees full and absolute releases and acquittances of their claims, is 
void at common law and void as against the statute of 13 Eliz. ch. 5, being made 
with intent to delay, hinder and defraud creditors of their just and legal 
actions. 

2. The privilege of a debtor to prefer creditors, by an unconditional act for the 
purpose, does not authorise him to hold out to his creditors a contingent pre, 
ference, to become absolute only by an act of the creditor injurious to himself 
and beneficial only to the debtor, as an absolute release of the debts with- 
out full satisfaction. 


[ The opinion of the court in this case was delivered by the 
Hon. WriuraM Frick. We insert only so much of it as re- 
lates to the question how far an assignment in trust for credi- 
tors is affected by a provision which secures the assigned estate 
to such creditors only as shall, on or before a given day, re- 
lease the debtor absolutely from their demands. The opinion 


on this branch of the case possesses a value for the ability and 
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rescarch displayed by the learned Judge on a question much 
discussed throughout the United States. Even those who may 
feel themselves weighed down by the current of decisions in 
particular States, will appreciate the force of the argument de- 
rived from the principles of justice, morality and sound policy 
in support of the views of the distinguished Judge who deliv- 
ered the opinion of the Court of Appeals. As this was an 
open question in Maryland, and as it was decided regularly and 
authoritatively by the highest judicial tribunal in that Siate, it 
is to be regretted that neither the authority of the decision nor 
the sound policy which sustains it were sufficient to command 
the acquiescence of one of the Judges who happened to be ab- 
sent when it was pronounced. 

The Court of Appeals of Maryland consisis of six Judges. 
The case of Albert vs. Ross was decided by a majority of the 
five judges then on the Bench, one of the six being absent.— 
If he had been present the result would have been the same, 
because his presence and dissent would have produced only an 
equal division, in which case, according to the usual course, the 
decree of the Chancellor would have stood affirmed. In a sub- 
sequent case, (Kettlewell vs. Stewart, ) only five Judges were 
again on the Bench, and among them the judge who was absent 
upon the former occasion. This Judge, by his vote in opposi- 
tion to the doctrine decided in Albert vs. Jones, reverses the 
principle there determined. Thus stands the Jaw of Maryland 
on this interesting question at present. The six Judges are 
equally divided, and the next case that arises there may depend 
for its final result upon the decision which happens to be pro- 
nounced by the court below.—Ed. American Law Journal.] 

Frick, J. On the 26th of October 1846, Jones executed a 
conveyance of all his property, (with the reservation of the 
“Wheatfield Inn,” which was excepted from said conveyance 
to Ross and Winn,) in trust: 

1. To defray the expenses attending the execution of the 
trust. 

2. To the payment of the several creditors named in the 
schedule annexed to the deed. 


3. To the payment of the claims of such of his creditors, as 
shall, on or before a given day, (the 1st day of January next,) 
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execute and deliver to the trustees, full and absolute x 
acquittances of such claims. And 

4, If any surplus shall remain, after on 
creditors, to apply the same to the satisfaction o 
all other creditors of said Jones, without any di 
priority. 

In the same conveyance he also covenanted to convey to the 
said Winn and Ross the “‘ Wheatfield Inn,” whenever the in- 
junction, before alluded to, should be dissolved, or as soon as 
he can legally do so, to be held upon the same trusts as the 
other property conveyed to them. 

We shall first in order dispose of the assignment from Samuel 
Jones, Jr., to Winn and Ross, as trustees under that convey- 
ance, for the creditors of Jones. 

Having arrived at a satisfactory conviction against the valid- 
ity of the conveyance, we are not free to pass a silent judgment 
upon that question, without a few words in vindication of the 
opinion and conclusions which led to it. 

It is to be regretted that there has been so little uniformity 
of opinion on a subject of such constant occurrence, and so 
much general interest. From their first introduction into com- 
mercial practice, these assignments have always encountered 
difficulties and opposition, and have only finally obtained coun- 
tenance in the courts, upon the assumed weight of professional 
opinion in their favor. Still it may be safely said, that what- 
ever sanction has been given to them, by this alleged prepon- 
derating opinion of the profession, the question is still to be 
considered floating and unsettled; and wherever this influence 
has been permitted to prevail, it was with a distrust, which, 
looking to the tone of more recent decisions, is every day in- 
creasing. In many of the States, (it may be said in a majority 
of them,) they have been rejected by the courts, as fit instru- 
ments for the perpetration of fraud. In others, where the 
judges have yielded to the force of professional opinion against 
their own judgment and conviction, the legislatures, conform- 
ing to the general and healthy sentiment of the community, 
have denounced and exploded them; and wherever sanctioned, 
as it is not denied they have been, by the highest judicial names 
of the country, it has been with a constant expression of reluc- 
tance and regret that from deference to authority and precedent, 
they were not at liberty to decide otherwise. 

That these considerations, however, do not disembarass the 
question, is shown by the continued conflict of opinion, which 
has prevailed from the earliest decisions on the subject, up to 
the recent action of this court in the case of McCall and Hinck- 
ley, 4 Gill, 128, which resulted in a divided opinion of the court. 
If, then, the alleged preponderance of professional opinion in 
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this State be invoked in their favor—yet it is something that 
the questions not concluded here, but still open to review— 
and may now be settled upon principle, by the action of this 
court, free to dispose of it upon what may be considered its 
own imtrjnsic merits. 

It is not pretended, that at common law, a debtor in failing 
circumstances, may not prefer any creditor he may please to 
select. ‘‘Apart from the provisions of the insolvent laws, he 
may secure one creditor to the exclusion of others,” 5 G. & J. 
377. Nor is there any objection to the validity of a transfer 
by the debtor, of his whole estate for the equal benefit of all 
his creditors, 6 G. & J. 205. And it is properly assumed, that 
wherever a party is unable to pay his debts, he becomes moral- 
ly a trustee for all his creditors. In such a predicament each 
is entitled, without conditions, to such a rateable share of the 
property and estate of the debtor as it will yield; and an as- 
signment to that effect is therefore good. On this assumption 
of equality among the creditors, the bankrupt and insolvent 
laws of every commercial community proceed, at the proper 
time, to divest the debtor of his property, and give the distri- 
bution into the hands of the law. Where the debtor is involved 
beyond his means, in equity and justice, his property belongs 
to his creditors; and such an assignment in favor of all his 
creditors equally, is but acting in conformity with the general 
policy of the law. Yet this same policy, which encourages 
an equal distribution among the creditors, has, by legislative 
enactments, continually warred against these individual prefer- 
ences at common law; and, under the insolvent system of our 
own State, has maintained a struggle against them for almost 
half a century. 

But the question is not in relation to this preference of par- 
ticular and favored creditors, admitted to be good at common 
law, or upon an assignment, conveying equally to all creditors 
without condition. But whether an assignment of all the prop- 
erty of a debtor, for the benefit of all his creditors equally, 
upon condition, that each shall execute a previous release of 
his whole debt, or be postponed until all other creditors, signing 
a release, shall be satisfied in full, is to be treated as valid. In 
other words, it is said, that a debtor in failing circumstances, 
unable to pay all his debts, may say to his creditors, that they 
shall have none of his estate, unless they will release the whole 
of their claim for a portion; and if they decline to surrender 
the whole for a part, they shall be deferred to the precarious 
balance, which the assenting creditors may leave for the satis- 
faction of the claims of the recusant creditors. 

Let us now examine how far judicial and professional opin- 
ion, in favor of this doctrine, may be said to preponderate, and 
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what the reasoning that is relied on in support of it. In the 
case of Halsey vs. Whitney, 4 Mason, 206, so constantly refer- 
ed to, because it is the judgment of that distinguished jurist, 
Justice Story, on the subject; he says: ‘In one sense the dis- 
cussion may be said to depend upon local law; in another, so 
far as it involves principles and presumptions of constructive 
fraud, it belongs to the common law, and must turn upon the 
same considerations as would govern in New York, Pennsylva- 
nia, or England.” And he adds: ‘General assignments for 
the benefit of all creditors, free from the operation of the bank- 
rupt laws, are rather encouraged than discountenanced by the 
common law.” 

So far, as a general proposition, it is unquestioned, and fully 
sustained by the authorities both here and in England. But do 
the cases in the English courts proceed beyond this general 
proposition? The case of Pickstock vs. Lyster, 3 Maule & 
8. 371, is an assignment precisely of this character, free from 
all reservation and condition, and may well be pronounced hy 
the judges, ‘‘an act of duty rather than of fraud.” So, also, 
the cases of Holbird and Anderson, 5 Term R. 235. Estwick 
vs. Calleau, 5 Term R, 420; Meed vs. Howell, 4 East. 1, are to 
the same purpose; inflict no conditions on the creditor, and re- 
serve no benefit to the debtor. 

It is not singular, that these cases should have challenged 
the approbation of the English courts, and of Judge Story, as 
being “so far from fraudulent,” they were rather the honest 
acts of the parties. In the case in 5 Term R. 235, Lord Ken- 
yon said, “there was no fraud. The plaintiff was preferred 
by his debtor, not with a view to any benefit to the latter, but 
merely to secure the payment of a just debt.” Here is, at 
once, an obvious distinction, and a clear principle, elicited from 
these cases; and it is at least questionable; whether the case of 
“The King, (in aid of Braddock,) vs. Watson,’ 3 Price, 6, so 
much relied on, can be said to controvert it. It has been 
justly pronounced a bald case, in 11 Wendell. The assignment 
under consideration is no where set out. The terms set forth 
in the defendants’ plea do not purport to exclude any creditor, 
and would seem to contemplate that each mets should re- 
ceive only his proportion of the whole fund.—“ In trust for the 
benefit of all his ereditors, and that they should take the same 
in discharge of the respective debts due and owing to them, 
and release the said Wheeler therefrom.”’ It seems to be rather 
a deed of composition, that contemplated a release from all the 
creditors. There is certainly'no express preference to any who 
sign, or an exclusion of such as do not. All are placed upon 
an equal footing; not under any menace or condition that the 
portion which one might refuse, shall go to swell the dividend 
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of the others. It gives, by its terms, to none more than his 
dividend. And this appears, also, to be sustained by the re- 

mark of the court: “There is no fraud,” they say, ‘in this 
case affecting the assignment, which has been made for equal 
benefit of all the ereditor: 8, Braddock, as well as the rest. aa 
even if this were a misconstruction of the case, it is at leas 
justified by the report of it, which, as before observed, i IS @X- 
tremely “bald;”’ and presents but a feeble foundation on which 
to build a great and overruling principle in the law. It is, at 
all events, the only case in the English books, from which the 
doctrine can derive any support. And when it is considered, 
that the other cases referred to expressly discountenance such 
assignments, as are made “with a view to any benefit to the 
grantor,’ it ought not to be allowed that preponderance in the 
inglish decisions on the subject that is claimed for it here.— 
The authorities there, as seen, do repudii ite assignments, even 
of all the property of the debtor to his creditor 8, that reserve 
any ulterior be nefil to himself. And tried by this tesi, it is 
doubtful whether the question in the immediate form now be- 
fore this court, has ever been distinctly or substantially decided 
in England, i in favor of such a stipulation. This, however, is 
assumed in the case of Halsey vs. Whitney. 

In approaching the New York eases in the progress of Judge 
Story’s opinion, it is admitted, that the reasoning of the court 
in Ilyslop vs. Clarke, 14 Johns. R. 459, and in Austin vs. Bell, 
20 Johns. R. 442, is, as far as it goes, strong against these 
stipulations in favor of the debtor. (4 Mason, 228.) Yet in 
the decision of Halsey and Whitney, these authorities ave re- 
jected, because “they do not turn upon the naked point of a 
release, but upon that, as incorporated into a peculiar trust,” 
(p. 230,) and the weight of authority is consequently affirmed 
to be in favor of this stipulation. To this weight of authority, 
the decision in Halsey and Whitney is made to yield, not with- 
out the pregnant declaration, however: “If the question were 
entirely new, the strong inclination of my mind would be against 
the validity of them.” 

In the case of Lippincott vs. Barker, 2 Binney 174, the point 
was presented. And it was there affirmed by two of the judges, 
that the stipulation for a release was not fraudulent, against 
the opinion of Judge Beckenridge, who pronounced it in ‘moral 
in the debtor to “couple. an interest for himself, in exacting a 
discharge from that portion of the debt which may remain n- 
paid.” The C. J. Tilghman, (with J. Yeates,) rested the de- 
cision upon the particular circumstances of the case before 
them. The objections urged, that the debior had no righi to 
insist on so unreasonable a condition, and that it is ill policy to 
suffer any kind of conveyance that stifles all enquiry, he ob- 
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served, had great weight as general principles. But the ques- 
tion was, how far they were applicable to the present case? to 
the circumstances of which, he begged to be understood, his 
opinion was confined. 

It is conceded, that the validity of these stipulations has 
been sustained in Pennsylvania. In the case of Brashears vs. 
West, 7 Peters 608, it was reluctantly sanctioned as the re- 
ceived doctrine of her courts. But the Supreme Court of the 
United States, through C. J. Marshal, expressed themselves 
far from satisfied, that such a deed, excluding from the benefit 
of its provisions, all who should within a given time refuse to 
release, ought to be sustained: “If the release were voluntary,” 
he says, “it would be unexceptionable. But it is induced by 
the necessity arising from the certainty of being postponed to 
all those creditors, who shall accept the terms, by giving the 
release. It is not therefore voluntary.” (p. 615.). 

This opinion of the Supreme Court was expressed long after 
the decision in Halsey vs. Whitney; and indicates distinctly, 
what the decision of that court would be upon principle, un- 
trammelled by the local decisions of the States. It 1s there- 
fore, now, a part of that judicial sanction which may be set up, 
against the preponderance in favor of the validity of these 
stipulations; and whatever the weight of judicial opinion before, 
it has contributed materially, with the more recent decisions in 
some of the States, to incline the balance of authority the 
other way. 

To these decisions in New York and Pennsylvania, and io 
the English authorities, the investigation in this case, of Hal- 
sey vs. Whitney, has been limited; and even, within those 
bounds, I am not able to persuade myself, that the sanction 
they give to that opinion, is so decidedly preponderant, as to 
contro! the question, which in Maryland, at least, is still open 
upon principle and authority. 

If the English cases there cited, do not turn upon this naked 
point of a release, (and that they do not is manifest from a 
close review of them,) then it cannot be said, as was urged in 
argument, from high auihority-in this State, that the “doctrine 
is sustained by the uniform current of English decisions.” — 
And if the doctrine which is affirmed in Pennsylvania, is denied 
in New York, then nothing is so far gained in its favor, on the 
score of preponderance. As regards the latter State, no doubt 
now remains of the decision of her courts, directly upon the 
the point. The case of Grover vs. Wakeman, 11 Wend. 187 
affirms, that such an assignment to be valid, “must be absolute 
and unconditional; must contain no reservation or condition for 
the benefit of the debtor; nor extort from the fears or appre- 
hensions of the creditor, an absolute discharge for a partial 
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dividend.” This is characterized by Chancellor Kent, as the 
most “stern decision that exists any where on the subject.””— 
And yet, what principle or doctrine of wider latitude can be 
tolerated, consistent with the sanctity of contracts between 
debtor and creditor? It is manifest from the reasoning in 4 
Mason, 228, that Judge Story himself, freed from authority, 
would have yielded his entire assent to the doctrine, upon prin- 
ciple. THe says: “*Where a debtor stipulates for a release, he 
surrenders nothing but upon his own terms. He attempts to 
coerce his creditors, by withholding from them all his property, 
unless they are willing to take what he is willing to give, or is 
able to give, in discharge of their debts. It is not sufficient to 
say, that it is a proposition to creditors; so would be the con- 
dition by the debtor to receive a gross sum. Has it not a ten- 
dency to obstruct the common right of the creditors? Is not 
its design, to prevent creditors from receiving compensation, 
out of the debtor’s property, without yielding up some portion 
of their debts, and conferring on him a substantial benefit 
which he has no right to demand?” 

He yielded, however, to what he conceived the preponde- 
rance of authority, to the contrary. Not to the decisions of 
Massachusetts; for there the cases were pronounced in equili- 
brio. His decision, therefore, was not upon the local law of 
that State, but upon what “seemed the weight of authority in 
favor of them elsewhere.” Certainly the point had not been 
then judicially settled in Massachussetts. For in the case of 
Borden vs. Sumner, 4 Pick. 265, under consideration, about 
the same time, before C. J. Parker, the question, (although not 
embraced in the case,) was declared to be still an open question. 
Hlis language is: “The point has never been decided in the 
State of Massachusetts, and the court reserve themselves until 
directly presented.”’ Nor does it appear, even now, definitvely 
settled there, at least up to the year 1837, from the case of 
Nostrand vs. Atwood, in the supreme judicial court of that 
State, 19 Pick. 281, where the question was fully argued; but 
Dewey, Justice, observed: ‘Upon the point many authorities 
were cited, which show that this question has been one else- 
where much litigated, and the result has been a conflict of 
opinion in the courts of the different States in reference to it. 
In the view we have taken of the present case, it is wholly un- 
necessary to consider, particularly, the various adjudications, 
or pronounce any opinion upon the abstract question, of the 
effect of the introduction into an assignment of a stipulation 
for a release by the creditors who become parties to it, in a 
case where such stipulation might be prejudicial to a creditor 
indisposed to assent thereto; and who might thus be deprived 
of receiving his share of the fruits of the assignment.” —(p. 284.) 
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Thus far, then, the preponderance which is claimed in their 
favor, does not prevail. And in other States of the Union, 
where the question has been presented, the decisions are still 
so much at variance, and in conflict with each other, that the 
fair limits of a judicial opinion, forbid a more critical exami- 
nation here. It is not hazarding much, however, to say that 
the prevailing tone of these decisions, is now more against than 
in favor of, the validity of these stipulations. 

For authorities against these stipulations see in New York: 
4 Paige, 24. 11 Wendall, Grover vs. Wakeman. 6 Hill, 438, 
Goodrich vs. Downs. 1 Denio, 197, Hastings vs. Belknap.— 
In Onto: 5 Ohio Rep. 893, Atkinson vs. Jordan, Wright R. 
606, Wooley vs. Urner, Same, 701, Bandall vs. Reed. In 
Nortu Carorrya: 1 Iredel’s Law Rep. 490, Heffner vs. Irvin. 
In Misstsstprr: 1 Smedes and Marshall, 208, 265, Robinson 
vs. Emory. In Missourt: 6 Missouri Reports, 302, Brown 
vs. Knox. Same, 317, 319, Drake vs. Rogers. In ALABA- 
MA: 6 Ala. Rep. 179, Wiswall vs. Ticknor, 4 Ala. Rep. 322, 
374. Gazzan vs. Pontz. In Connecticut: 6 Vol. Conn. Rep. 
282, Ingraham vs. Wheeler. In ILuINoIs: 3 Scammon, 417, 
Howell vs. Edgar. 

In favor of the validity of such stipulations, see for PENN- 
SYLVANIA: 2 Binney, 174. 10 Seargt. & Rawle, 439. 5 Rawle, 
221. 6 Watts & Sergt. 301. 8 Watts & Sergt. 504. 10 
Watts, 257. For Virarnta: See 8 Leigh, 291, Howell vs. 
Edgar. For Sour Carona: 1 Richad’n. Equity, 217.— 
For Massacuusetts: 4 Mason, 206. Halsey vs. Whitney.— 
But, see also, 5 Pickering 28, and 19 Pickering, 281, hereto- 
fore referred to. For New Hampsutre: 5 N. Hamp. 113.— 
But see, also, 10 N. Hamp. 108. For Marve: See 6 Green- 
leaf, 245. But, also, 23, Maine, 261, and Ware’s Rep. 241, 
244. See, also, the 1 Vol. Amer. Leading Cases, 84, inclined 
against them. 

The cases in the Supreme Court of the U. S. are but in con- 
formity to State decisions, and, therefore, only show what the 
doctrine in such States is. And in the States of Pennsylvania, 
New Hampshire, and Maine, statutes have been passed declar- 
ing such deeds void. 

For cases of equivocal import, see further, 2 Pick. 129, 137, 
3 Penrose & Watts, 83, 94. 3 Wharton, 347, 355. 4 Mason, 

37. 1 Tredell’s Eq. 120,124. 8 Maine, 254. 16 Number 
Am. Jurist, 284. Case of the Brig Watchman. 

An examination, (even cursory,) of these authorities, will 
show that the doctrine, where it prevails, has grown up more 
by the assent and assumed acquiescence of the profession, than 
by original authoritative precedent in its favor. And in the 
case of the Brig Watchman, Ware, 232, (16th No. Amer. Ju- 
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rist, 284,) Judge Ware intimates the salutary caution to the 
profession and the public, “not to trust too implicitly toa 
practice, which, to whatever extent it may have insinuated itself 
into the usages of commerce, was yet to be subjected to the 
severe and rigorous scrutiny of the law.” 

To that scrutiny the case at bar is now submitted. For in 
this State the subject is res non adjudicata. Iam not unmind- 
ful, that assignments like the one before us, have had the sanc- 
tion of high judicial names among us, yielding to the authority 
of the decisions and the opinions we have had under review.— 
Those decisions and opinions, however, are neither so general 
or so uniform, as to preclude an examination upon the merits, 
and upon principle, in this State, where the question is still 
open. And following the lights of my own mind, I have not 
found them so overruling, as to bear down the force of those 
principles and convictions, upon which I feel myself bound to 
denounce them. 

The validity of these assignments must be maintained upon 
the reasoning, that there is no coercion contemplated upon the 
creditor. For if it is intended to compel or coerce the eveditor 
into the terms of the debtor, such an assignment, it seems, may 
be treated as a fraud. 

“The question, says Judge Story, is, whether the intent ap- 
parent on the deed, be not to coerce the creditors to a seitle- 
ment.’’—Halsey vs. Whitney, 4 Mas. 229. 

“One object “of the deed evidently was to coerce the oredi- 
tors to acquiese in the terms offered to them.”—Van Ness, 
(Justice,) 14 Johns. R. 443. Tyslop vs. Clarke. 

**An attempt to lock up his property from his creditors, so 
that they cannot reach it, but on such terms as he chooses to 
prescribe, would be such a manifest effort to defraud them, that 
two opinions cannot be entertained on the subject.”—Judge 
Ware, 8 Maine, 254. 

In all these cases the stress of language, and the enquiry, is 
upon the point of coercion. The variation in the terms of’ the 
assignment cannot affect the principle, when the intent is man- 
ifestly to defeat the creditor in his rg » the property of the 
debtor, unless he will release the debt. It is not the question 
here, whether the assignment is foe under the statute of Eliz- 
abeth, 13, ch. 5? Conceding it not to be obnoxious to the 
provisions of the statute, is it not such a disposition of the 
debtor's property, as is open to the imputation of fraud, upon 
those to whom it is addressed, and intended to affect? Does it 
not place the property beyopd the reach of the creditor, and 
deprive him of the most effectual means to enforee his debt ?— 
What is it, then, but an address to his fears? Has he any 
remedy left him, but the fruitless resort against the person of 
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his debtor? The condition of the assignment requires him to 
abandon his legal remedies, or forfeit his just pr oportion of the 
debtor’s property: to relinquish the whole of this claim for the 
portion then available, and all reservation or resort to the 
future acquisitions of his debtors. “To excente full and abso- 
lute releases and acquittanecs,” is the language of this mstru- 
ment. AJl the property of the debtor is cony veyed i in general 
terms, subject to pre-existing liens and priorities to certain Pes 
ferred creditors. When ell is thus withdrawn from the | legal 
action of the creditor upon it, and, as his last alternative, he 
accepts a part, for the whole of his debt, is it the ass ent of his 
will, or the assent of his fears, that directs him? Can the 
creditor, in such a position, be considered as acting out his own 
will, in relation to the debt at risk? He sees, at onee, his whole 
relation to the debtor changed by the alternative presented to 
him; and if he hesitates to accept, the prospect before him is 
delay, expense, and litigation; and the result, in most cases, 
hopeless and barren. For even the residue of the fund that 
may remain, after satisfying the assenting creditors, is beyond 
his reach, except such proportion as the debtor has chosen to 
reserve to him, from the surplus, if any; and thus the non-as- 
senting creditor is essentially de feated of his remedy. even 
against such surplus. 

But this, it is said, is but another mode of preferring credi- 
tors, who, by executing the release, become favored over those 
that refuse; and the debtor, it is conceded, may prefer any 
ereditor he pleases. In other words, that the creditors who re- 
lease, ave placed upon the footing of preferred creditors. This 
by no means follows. It does not necessarily result, that be- 
cause a debtor may grant a preference absolutely, that he may 
also do so conditionally. The distinction is obvious. In the 
one case he proposes to pay one or more ereditors, still leaving 
his liability and the balance of his property unaffected as re- 
gards the others; while in the other ease he designs to influence 
or coerce all into the terms stipulated, or remove his property 
out of their reach. He holds out to the ereditor, this contin- 
gent preference, to become absolute only by an act of the cred- 
itor, beneficial to the debtor himself, by a release of the debt. 
Such a power would enable the debtor, at any time, to lock up 


his property against | his creditors, until they accept the terms he 
choos ses to dictat 
Ti is besides saci of re mar} " that this is proposed 0 he 


done by an instrument, larger in its scope than the law; that 
exacts a release more comprehensive, and a disposition of his 
property less equable, than the law conte voir es upon ihe sur- 
render of a failing debtor, with a renee to all which the ered- 
itor ° supposed to contract. The law exempts the future 
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earnings of the debtor from any further claim on the part of 
the creditor, after a discharge. Yet every acquisition by gift, 
descent, devise, Xc., is still liable in discharge of his debts.— 
The condition of the release here stipulated for, requires an 
unqualified surrender of all claim, and is not to be defended 
upon the ground, that it is mere legal possibility which the law 
reserves. For to this, it is a sufficient answer, that such an as- 
signment is, at least, against the policy of our law, which gives 
the benefit of this possibility to the creditors. 

The assignment is conceded to be void, if there be any reser- 
vation in it for the benefit of the debtor. In this view of the 
case, is there not a constructive benefit reserved to the grantor? 
Besides the benefit of a discharge of the whole debt for a part, 
is it nothing to reserve for himself all future acquisitions by 
gift, descent, devise, &c., of which the possibility is not always 
remote? <A debtor, in insolvent circumstances, may still have 
large expectations from the devise or bequest of friends, and 
still larger, perhaps, in the course of descent or distribution.— 
If he applies for relief under the insolvent laws, the advantage 
of all this belongs to his creditors. The testator or donor 
would, under such circumstances, naturally withhold or with- 
draw his intended bounty. At all events the application for 
the relief by the debtor must defeat these ulterior expectations, 
and he resorts to a voluntary assignment of this character, by 
which, (if sustained in law,) he secures the acquisition, other- 
wise lost tohim: And thus both modes of discharge from debts 
are legalized under one system. Can it be questioned to which 
the debtor will resort? If no such motive of benefit to him- 
self be in the view of the debtor thus assigning on condition of 
release, why not claim the protection of the law, which gives 
him, (with this reservation,) a full discharge, and secures to his 
creditors an equal distribution of his property, in obedience to 
the spirit and policy of the law? 

Under the present humane system of policy, in its action 
upon debtors in failing circumstances, every restraint, calculat- 
ed to deter him from acting on the fears and apprehensions of 
his creditors, ought to be sustained. It is sound policy in com- 
mercial affairs, and the best security for fair dealing, that the 
creditor should be assured, that it is not with the debtor an 
option, at any time, to compel him to accept a portion of his 
debt, or incur the contingency of losing the whole. To sustain 
such assignments is to enable the debtor to prescribe his own 
law, against the known policy of the State; to require of the 
creditor, acting upon his fears, what the law cannot compel him 
todo. The debtor dictates the terms of settlement. If the 
creditor refuses, his safest security for his debt, the property of 
his debtor, is transferred beyond his reach. Unlike deeds of 
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composition, to which none are compelled, and the assent of 
all is necessary, and without the assent of all, nothing passes; 
here the terms are absolute and irrevocable upon the execution 
of the deed, and the creditor must take them as they stand, or 
refuse at the risk of losing his debt. It is but seldom, after 
the execution of such a deed, that the spes recuperandi ever 
revives to the unfortunate creditor, who refuses to become a 
party to its conditions. It is the will of the debtor, which is 
law to the creditor. And if such disposition of property is 
valid, what has the creditor left, but to assent upon compulsion. 
It is mockery to say, under such conditions, that it is optional 
or voluntary. 

Further, to legalize this mode of proceeding, holds out to a 
debtor an easy and tempting mode to cancel his debts, without 
further scrutiny or enquiry, such as the law contemplates under 
a system purposely devised for the discharge of honest debtors. 
After all the property has passed under a voluntary assignment, 
the creditor has but small inducement to pursue his claim, with 
any other prospect than to force his debtor to a legal insolvency, 
and incur the cost and labor of the proceeding. It ought, 
therefore, to be considered neither a harsh or severe decision, 
that repudiates these assignments. Looking to the facilities 
under our laws of obtaining a discharge, and the justice of 
those principles, which seek to place all the creditors upon equal 
terms, it is a just, and nota stern rule, that takes from the 
debtor in failing circumstances, the right of a voluntary con- 
veyance to his creditors, upon terms dictated by himself. It is 
a sound standard of right and morality, upon which a court may 
safely base its decision. It closes the door upon a practice 
which, if encouraged, becomes the parent of fraud and litiga- 
tion. Instruments of voluntary settlements like these, may be 
used for the execution of any nefarious purpose, if left to the 
discretion of the debtor. They are contrary to the sound 
principles and policy of the law; and if so, neither general 
opinion or common consent ought to make them valid. Where 
they have been sustained, it has been against the sound convic- 
tion and judgment of the courts, and with a constant expression 
of regret, that a doctrine at variance with equity and with 
morals, must be maintained upon the prevailing understanding 
of the profession and the public. In deference to this opinion, 
some among the purest and loftiest legal minds of the country 
have yielded their own convictions, and given to them the weight 
of legal authority. They yielded to what at that time was 
deemed the preponderance of opinion; but the judgment, and 
the convictions of these great ornaments and lights of the pro- 
fession, may still be challenged to our support, in the decision 
which is here pronounced against the validity of this assignment. 
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With respect to the creditors of the first class, named and 
preferred in the assignment, it is unnecessary to enquire, how 
far their position and rights under the deed may be distinguish- 
ed from those of other creditors under its provisions. In the 
opinion of this court, as before expressed, a deed, which does 
not fairly devote the property of the debtor in desperate cir- 
cumstances, to the payment of his creditors, but prescribes to 
them the terms upon which they shall receive part payment, is, 
in law, fraudulent and void. It is void at common law, and 
void as against the statute of 15 Eliz. ch. 5, being made with in- 
tent to delay, hinder, and defraud creditors, of their just and 
legal actions. And when thus void as to part, it is void alto- 
gether. The taint, as to part, affects its entirety. The cases 
of Grover vs. Wakeman, 11 Wendell, 187, and Hyslop vs. 
Clarke, 14 Johns. 458, before referred to, are cases in point, 
and parallel with the case before us. They determine, that 
where a conveyance is good in part, and also bad in part, as 
against the provisions of a statute, it is void zz tote, and no in- 
terest passes to the grantees under the part which is good.— 
In the former case it is said, that the assignment being void in 
part, as against creditors and the provisions of the statute, it 
is void zn toto, although there be no fraud intended. And to 
this feature of the case it is, that Chancellor Kent divecis the 
remark, that ‘it appears to be the most stern decision that ex- 
ists on the subject.” 2 Kent Comm. 556, (note.) But the 
decision is far from standing alone and unsupported. Judge 
Story affirms it in Halsey & Whitney, 4 Mas. 230, and says: 
“The doctrine in Hyslop & Clarke, above, and Harris vs. Sum- 
ner, 2 Pick. 129, on this point, is sound and wholesome.” In 
6 Hill, 438, Goodrich vs. Downs: “If any part of an assign- 
ment be contrary to the statute for the protection of creditors 
against fraudulent transfers, the whole is void.’’ In 9 Ala- 
bama, 305, Tickner & Day, vs. Wiswall: “A conveyance frau- 
dulent as to part, is void as to the whole of the property 
conveyed, so far as creditors are concerned.” In 6 Conn. 277, 
Ingraham vs. Wheeler, the parallel is true to the case now un- 
der review, where the residue, after preferred creditors, was to 
be paid to creditors, who should release and discharge the debtor, 
and the court determined the conveyance to be void én toto, 
under the statute of frauds. So also in Mackie vs. Cairns, 5 
Cowan, 547: “A deed or judgment void in part, as being a 
fraud on creditors, is void in toto.” And to the same purport 
are other cases. Brown vs. Knox, 6 Missouri, 302. (Mackie 
& Cairns,) in Hopkins’ Ch. R. 873. MceClug & Lecky, 3 Pen- 
rose & Watts, 83. Irvine vs. Keene, 3 Wharton R. 347. And 
the case of Macdonald & Strike, 2 H. & G. 191, may also be 
cited to show, that where a deed is annulled as fraudulent, ‘it 
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is void ab cnitio, and cannot stand in legal fitness for any pur- 
pose.”” We may also here, in passing, add the remark, that 
the States of New Hampshire, Massachusetts and Pennsylva- 
nia, have enacted especial statutes declaring such assignments 
void. 

The order of the chancellor, therefore, continuing the in- 
junction, is affirmed. 


In the Cireuit Court of the Uniied States. 


For the Fourth Cireuil, in and for the Maryland District ¢ 
- - ? a e/ 
Special Term, July 1848. Judges Taney and Heath present. 


MARIA LOWRY vs. THE COMMERCIAL AND FARMERS’ DANK 
OF BALTIMORE, and others. 


An executor, having Bank Stock devised to him in trust to pay the dividends 
to certain persons, and transferring the stock for his own private purposes to 
a third person on the books of the Bank, with the assent of the officers of 
tle same; who issued a certificate to such third person, on the faith of which 
he made advances and jncuvred Jiahilities for the individual benefit of the 
executor :—Held— 

. That such third person, having no notice of the misapplication of the money, 

or of the source of the Executovr’s title, is entitled to hold the stock. 

That the Bank which issued the certificate, having notice that the stock 

belonged originally to the testator, is bound to look io the title of the exec- 

utor under the will before it permits a transfer, and having notice of the 


is 


to 


application of the funds to the executor’s private use, is liable for the stock 
to the persons entitled under the will. 


Chief Justice Taney delivered the opinion of the court. 
Talbot Jones, of the city of Baltimore, died in the year 1834, 
having first duly made his last will and testament, and appoint- 
ed his sons Samuel Jones and Andrew D. Jones his executors, 
to whom letters testamentary were granted in the same year. 
The testator died possessed of a large amount of property of 
different kinds, and owned at the time of his death two hundred 
and eighty-two shares of stock in the Commercial and Farmers’ 
Bank of Baltimore, standing in his name on the books of the 
bank. The dividends upon this stock is the matter in dispute. 
The testator, by his last will, bequeathed in trust for the 
complainant, during her life, in the following words: “I order 
“and direct that my executors hereinafter named, or the survi- 
“vor or acting one of them, shall receive the dividends from 
“time to time, declared and made payable on my stock in the 
“ Commercial and Farmers’ Bank of Baltimore, in trust, that 
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**the said dividends shall be paid over or remitted by my exec- 
‘“‘utors, or the survivor, or acting one of them, to my sister 
“Maria Lowry, now or lately of Dublin, in Ireland, during her 
“natural life, and after her decease to her daughter, Mary 
“Lowry, should she survive her mother, during the lifetime of 
“the said Mary.” And, in the succeeding clause of the will, 
this stock, together with other property, and also the general 
residue of his estate, is bequeathed to Samuel Jones and An- 
drew D. Jones, and the survivor of them, and the heirs, exee- 
utors, and administrator of such survivor, in trust, for sundry 
persons named in the will, in certain proportions therein men- 
tioned, ‘subject to the devise of the dividends (on this stock) 
‘“‘to his sister and daughter, as aforesaid.”’ 

In 1839, upon a bill filed in the Chancery Court of the State 
by some of the parties interested in the partition of the prop- 
erty bequeathed in the last mentioned clause of the will, a de- 
cree was passed directing among other things that Samuel 
Jones and Andrew D. Jones should hold these two hundred and 
eighty-two shares of stock in trust, to pay the dividends to 
Maria Lowry during her life, and after her death to be divided 
as mentioned in the decree. Mary Lowry, the daughter, died 
before the decree was made. 

In this proceeding Maria Lowry, the complainant, was made 
a defendant, and the bill taken pro confesso against her upon 
publication in the usual form. But process was never served 
upon her, nor did she appear or answer, nor had she any in- 
terest whatever in the suit. By the decree Wm. B. Norman, 
Josiah Jones, and Emily J. Albert are entitled to this stock 
upon the death of Mrs. Lowry; and, on that account, it has 
been supposed to be advisable to make them parties in the case 
before the court. 

After the death of Talbot Jones, Samuel Jones carried on 
business, on his individual account, in the name of Talbot Jones 
& Co.; and the transactions in the name of Talbot Jones & 
Co., mentioned in these proceedings, are the transactions of 
Samuel Jones, on his own individual account. 

The stock in question continued to stand on the books of the 
Commercial and Farmers’ Bank, in the name of Talbot Jones, 
until May 4, 1842, when it was transferred to the Merchants’ 
Bank by Samuel Jones, the other executor not joining in the 
transfer. This transfer, it appears, was made as security for a 
loan, obtained by Samuel Jones from the Merchants’ Bank on 
his own private account, under his mercantile style and name 
of Talbot Jones & Co.; and, the money being afterwards paid, 
the stock was transferred to him by the bank, under the same 
name and style, on the 17th of June, in the same year, and, 
on the 20th of the same month, transferred by him, as Talbot 
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Jones & Co., to himself and Andrew D. Jones, as executors of 
Talbot Jones. Onthe 20th of August following, Samuel Jones, 
signing his name as acting executor, again transferred this 
stock to the Merchants’ Bank, which continued to hold it as a 
pledge for sundry loans of money made from time to time to 
Talbot Jones & Co., until the 11th of December, 1846, when it 
was transferred to a broker, and sold to pay a note which fell 
due on the 4th of that month, and had been protested for non- 
payment. Talbot Jones & Co.—that is to say, Samuel Jones 
—stopped payment in September, 1846, and in January, 1847, 

etitioned for the benefit of the insolvent laws of this State.— 
It is admitted on all hands that he is utterly insolvent, and un- 
able to pay any part of the dividends due to the complainant. 

After the last transfer to the Merchants’ Bank the dividends 
were either paid to its orders in favor of Talbot Jones & Co. 
or were drawn by the bank and paid over to him, with the ex- 
ception of the last dividend which fell due before the stock was 
sold. This is yet in the hands of the bank, except the sum of 
$39,48, which has been paid out of it for taxes on the stock. 

Notwithstanding the transfer of the stock in 1842 the amount 
of the dividends were regularly paid over to the complainant 
by the executors until November, 1845; but the dividend de- 
clared at that time has not been paid to her, nor any of 
those subsequently declared. She had no notice of the trans- 
fer of this stock until October, 1846, after the last of the loans 
above mentioned had been made by the Merchants’ Bank.— 
And, on the 3d of December following, (the day before the 
note became due,) she gave the bank notice of her claim. 

When the stock was first transfered by Samuel Jones to the 
Merchants’ Bank a certificate was issued by: the Commercial 
and Farmers’ Bank in the following words: 

“No. 707. COMMERCIAL AND Farmers’ Bank 

or Ba.timore, May 4th, 1848. 

“This is to certify that the Merchants’ Bank of Baltimore is entitled to two 
hundred and ninety-two shares in the capital stock of the Commercial and 
Farmers’ Bank of Baltimore, on each of which thirty dollars have been paid, 
but which have since been reduced by Act of Asssmbly to twenty dollars a 
share; transferable at the said bank only personally or by attorney. 

‘*292 shares. TRUEMAN CROSS, Cashier.” 

This certificate was delivered by Samuel Jones to the Mer- 
chants’ Bank when he obtained the first loan, and was re-delivered 
to him when the money was paid, and the stock transferred to 
Talbot Jones & Co. A similar certificate was again issued by 
the Commercial and Farmers’ Bank when the second transfer 
was made to the Merchants’ Bank, and was retained by it until 
the stock was transferred to the broker to be sold, as herein 
before mentioned. 

This is a summary statement of the facts, so far as they are 
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material to the decision of the case. It is very clear that the 
money due to the complainant has been grossly misapplied, and 
the question is, whether she is entitled to relief against the 
Banks, or either of them. Samuel Jones is undoubtedly liable; 
but, as he is admitted to be insolvent, she can obtain no redress 
from him. As concerns the Merchants’ Bank, we sce no ground 
upon which it can be held liable beyond the amount of divi- 
dends remaining in its hands. It does not appear that the 
bank, when it accepted the pledge of this stock, or when it 
made its loans, had any reason to suppose that the stock had 
ever been held by Talbot Jones, or that it was transferred to 
the bank by Samuel Jones as one of his executors. In order 
to obtain the loan upon the pledge of this stock, Samuel Jones 
did nothing more than produce the certificate of the Commer- 
cial and Farmers’ Bank, showing that two-hundred and eighty- 
two shares of stock had been transferred to the Merchants’ 
Bank. But the certificate did not show by whom it had been 
transferred, nor to whom it had previously belonged; and, ae- 
cording to the usual course of business, the presumption was 
that it belonged to Samuel Jones himself. The Merchants’ 
Bank appears to have acted under that impression; for, when 
the first loan was paid and the lien of the bank thereby released 
it transferred the stock to him individually, by the name of 
Talbot Jones & Co., and not to the executors of Talbot Jones. 

It is very true that the instrument of transfer upon the books 
of the Commercial and Farmers’ Bank showed it to have been 
made by Samuel Jones in his character of executor; and, in 
general, a party must be presumed to have notice of every 
thing that appears upon the face of the instrument under which 
he claims title; but a transfer of stock cannot in this respect 
be likened to an ordinary conveyance of real or personal prop- 
erty. The instrument transferring the title is not delivered to 
the party. The law requires it to be written on the books of 
the bank in which the stock is held. The party to whom it is 
transferred, rarely, if ever, sees the entry, and relies alto- 


gether upon the certificate of the proper officer of the bank 


stating that he is entitled to so many shares; that is to say, 
that so many shares have been transferred to him by one who 
had a lawful right to make the transfer. The case of Davis vs. 
the Bank of England is a strong one on this head. The three 
per cent. consolidated annuities, created by the English Gov- 
ernment, were made payable at the Bank of England, and 
transferable at the bank in the manner pointed out by law. A 
large amount of these annuities which belonged to the plaintiff 
in that case, and stood in his name, were transferred under a 
forged power of attorney. The property did not pass by this 
transfer, yet the court held that subsequent bona fide purcha- 














AMERICAN LAW JOURNAL. 115 


[ Maria Lowry v. Commercial and Farmers’ Bank of Baltimore, et al. ] 


sers from the fraudulent transferee, whose name had been reg- 
istered in the books of the bank as the owner, were entitled to 
recover from the bank the amount of dividends falling due on 
these annuities, although the bank was also liable to the true 
owner of the stock whose name had been forged. 

In the case now before the court, the executor had a legal 
capacity to make the transfer, and the legal title to the stock 
passed to the Merchant’s Bank; and as it paid a valuable con- 
sideration, and had no notice, actual or constructive, of any 
violation of trust upon which the transfer could be impeached 
in equity, it had a right to sell the stock for the payment of 
the note for which it was pledged, and to make to the purcha- 
sers a valid title. 

A different rule would render the right of every purchaser of 
stock in a bank insecure or liable to doubt, and greatly impair 
its value, and would, moreover, seriously disturb the usages of 
trade and the established order of business in relation to this 
subject in a manner highly injurious to the community; for 
purchasers always rely on the certificate of the bank in which 
it is held as conclusive evidence of the ownership. Most com- 
monly the purchase is made through a broker, and the buyer 
does not know who is the seller or who makes the transfer. ‘The 
certificate of the bank tells him that he is entitled to so many 
shares, and he pays his money upon receiving the certificate 
without further inquiry. It would be unjust and inequitable to 
charge the stock in his hands with any equitable incumbrance 
or trust, however created, which was not known to him at the 
time he paid his money. 

As respects the Commercial and Farmers’ Bank, the claim of 
the complainant rests upon different grounds. 

By the charter of the bank (like that of every other bank 
incorporated by a law of this State) the stock is transferable at 
the bank only, and according to such rules as shall be established 
by the President and Directors. It cannot therefore be trans- 
ferred without the supervision of the officer designated for that 
purpose by the bank. The corporation is thus made the cus- 
todiary of the shares of stock, and clothed with power to es- 
tablish rules sufficient to protect the rights of every one 
interested from unauthorized transfers. It is a trust placed in 
the hands of the corporation for the protection of individual 
interests, and, like every other trustee, it is bound to execute 
the trust with proper diligence and care, and is responsible for 
any injury sustained by its negligence or misconduct. Upon 
this principle the bank was held liable for an improper transfer 
of its stock in the case of the Farmers’ and Mechanics’ Bank 
and others, vs. Wayman and Stockett, decided in the Court of 
Appeals of this State at the December term, 1847, and the 
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case of Davis vs. the Bank of England, herein before referred 
to, where Government stocks were made transferable on the 
books of the bank, was decided upon the same ground; and, as 
the corporation appoint the officers before whom the transfers 
must be made, it is responsible for their acts, and must answer 
for their negligence or defaults whenever the rights of a third 
person are concerned. (Hodges vs. the Planters’ Bank of 
Prince George’s county, 7 Gill and Johnson, 306, pol 

Undoubtedly the mere act of permitting this stock to be 
transferred by one of the executors furnishes no ground for 
complaint against the bank, although it turns out that this ex- 
ecutor was by the act of transfer converting the property to 
his own use; for an executor may sell or raise money on the 
property of the deceased in the regular execution of his duty, 
and the party dealing with him is not bound to inquire into his 
object nor liable for his misapplication of the meney. Such is 
the doctrine in the English courts, and would seem to have been 
the law of this State previous to the act of Assembly of De- 
cember session, 1843, ch. 304, and the transactions now before 
us took place before that act went into operation. But it is 
equally clear that if a party dealing with an executor has at 
the time reasonable ground for believing that he intended to 
misapply the money, or is in the very transaction applying it 
to his own private use, the party so dealing is responsible to the 
persons injured. The cases upon this subject are numerous, 
and it would be tedious to refer to them particularly. They are, 
for the most part, collected and commented on in the cases of 
McLeod vs. Drummond, 17 Ves. 152, and of Fields vs. Tchuffa- 
len, 7 John. ch. Rep. 150. 

It is‘very true that in the case before us the pledge of stock 
was not made to the Commercial and Farmer’s Bank, nor did 
it loan the money to the executor; but a party is not made 
liable b ecause he pays or advances money for property of the 
deceased, but because by doing so, when he has aresonable 
ground for believing that the executor means to misapply it, 
he knowingly assists him in committing a breach of his trust. 
In this case the rights of the stockholders, and of persons in- 
terested in its stock, were placed by law under the guardian- 
ship and protection of the bank, so far as concerned the transfers 
on their books. The stock could not be transferred, could not 
become the legal property of another person without the per- 
mission of the proper officers of the corporation; (see 2 Whea- 
ton, 393, Union Bank vs. Laird;) and if these officers, at the 
time of the transfer, had reason to believe that the executor, 
by the act of transfer, was converting this stock to his own use 
in violation of his duty, then the bank, by permitting the trans- 
fer knowingly, enabled the executor to commit a breach of his 














AMERICAN LAW JOURNAL. 117 


[Maria Lowry ». Commercial and Farmers’ Bank of Baltimore, et al.] 


trust, and upon principles of justice and equity is as fully liable 
as if it had shared in the profits of the transaction. The ob- 
ject of the executor could not have been accomplished without 
the co-operation of the bank in permitting the transfer to be 
made on its books. 

The question then is, had the bank at the time of the trans- 
fer actual or constructive notice that the executor was abusing 
his trust, and applying this stock to his own use. 

The bank by its answer denies that it knew any thing of the 
contents of Talbot Jones’ will, or of the bequest to the com- 
plainant, and there is no proof of actual notice. But it did 
know that this stock was the property of Talbot Jones at the 
time of his death, for it so stood upon its own books, and as 
the transfer was made by Samuel Jones as his executor, the 
bank must of course have known that Talbot Jones left a will, 
and although it may not have had actual notice of the contents 
of the will, yet as it was dealing with an executor in his char- 
acter as such, the law implies notice. This is the doctrine in 
the English courts of chancery. (4 Mad. 190.) And the rule 
appears to stand upon still firmer ground in this State. For 
here it is settled, that every person has constructive notice of a 
deed, for real or personal property, where it is duly registered 
according to law. In England the weight of authority is per- 
haps to the contrary; now, in Marvel every will of real or 
personal property is required to be recorded; and if third per- 
sons are bound at their peril to take notice of a registered deed 
when there is nothing to lead them to inquiry, the obligation 
must be still stronger upon one who is dealing with an executor 
concerning the assets of the deceased. For his character of 
executor, of itself, gives actual notice that there is a will open 
to inspection upon the public records. 

The bank, therefore, was bound to take notice of the will 
when this transfer was proposed to be made by one of the ex- 
ecutors. It was negligence in the bank not to examine it; and 
if it was ignorant of its contents, and of the specific bequest 
of this stock, it was its own fault. It must be dealt with, as if 
it had possessed actual knowledge that the stock in question 
was specifically bequeathed by the testator, and was not by the 
will to be transferred, or in any manner disposed of by the ex- 
ecutors during the life time of the complainant; and that it 
was the duty of the bank during that time to pay the dividends 
to them in trust for the complainant; undoubtedly this stock, 
although thus specifically bequeathed, was yet liable to be sold, 
if necessary, for the payment of the debts of the testator.— 
And if the bank did not know, or had no reasonable ground 
for supposing that the executor was misapplying the assets, it 
would not be responsible, notwithstanding its implied knowledge 
of the will. 
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But when the second transfer (under which the stock was 
finally sold) was made to the Merchants’ Bank, the circumstan- 
ces then within the knowledge of the Commercial and Farmers’ 
Bank were abundantly sufficient to satisfy any reasonable mind 
that Samuel Jones was using this stock for his private purposes. 
For this transfer took place on the 20th of August, 1842.— 
The bank at that time knew that Talbot Jones had been dead 
eight years—that he died rich—and that the time had long be- 
fore elapsed within which the law of Maryland requires an es- 
tate to be settled up by an executor or administrator. It 
appeared by their own transfer books that on the 4th of May 
preceding the same stock had been transferred by Samuel Jones 
to the same bank, the other executor, although he resided in 
town, not being a party to the transfer; that on the 17th of 
June, in the same year, it was transferred by the Merchants’ 
Bank to Samuel Jones in his individual right, under the name 
of Talbot Jones & Co, and by him restored to the estate of the 
testator a few days afterwards, by a transfer to himself and the 
other executor. And when, after these transactions, all appear- 
ing on the books of the bank, he came again without his co-execu- 
tor to transfer it a second time to the Merchants’ Bank, could 
the officers of the Commercial and Farmers’ Bank doubt the 
purposes for which the second transfer was made? Familiar 
as they must have been with the usual course of business in 
banks, and the usage of loaning money upon hypothecation of 
stock, could they have failed to see that Samuel Jones was mis- 
applying the assets of the testator, and pledging this stock for 
his own individual benefit? Indeed, the bank, in its answer, 
does not deny it, but, on the contrary, impliedly admits it.— 
For the answer states that if the President had known that the 
transfer was about to be made by Samuel Jones, he would have 
prevented it. Now, the bank is equally chargeable for the neg- 
lect or omission of duty by the officer to whom it had commit- 
ted the superintendence of the transfers of stock, as it is for 
the neglect or omissions of its President; and such officer is 
also equally chargeable with implied notice of the will of Talbot 
Jones, and equally bound to refuse the transfer when he saw 
that Samuel Jones was using this stock in violation of his trust 
as executor. And if the circumstances above mentioned were 
not sufficient to satisfy the bank officer, beyond all reasonable 
doubt, that he was so using them, yet they were certainly suf- 
ficient to create strong presumptions against him, and to make 
it the duty of the officer to inquire before he allowed the trans- 
fer to be made; and if he neglected to make the inquiry, when 
the fact could have been so easily ascertained, and either from 
negligence or design, without inquiry, enabled the executor to 
convert the stock to his own use, the bank is responsible for 
this negligence. 
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There is another circumstance, also, which ought of itself to 
have created strong doubts in the mind of the transfer officer 
of the bank. By the act of Assembly of Maryland of 1798, 
ch. 101, sub ch. 8, sec. 3, it is in the power of the executor to 
procure an order of sale from the Orphans’ Court, whenever a 
sale shall be necessary. It is true that in the case of Allender 
vs. Riston, (2 Gill & John. 86,) the opinion of the court would 
seem to have been, that, notwithstanding the act of Assembly, 
an assignment by an executor: for his own debt would be valid 
against the creditors of the estate, unless there was collusion 
with the executor. But the case was not decided on that point; 
nor does the opinion of the court apply to an assignment of 
property specifically bequeathed ; nor was that point in the case, 
or raised in the argument. But, however that question shall 
be ultimately decided, it may, we think, be safely asserted that 
in practice, under this law, there has been no instance in Mary- 
land since its passage in which an executor, acting fairly and 
bona fide, has undertaken to sell or pledge personal property 
specifically bequeathed without a previous order from the Or- 
phans’ Court. And the proposition of Samuel Jones, one of 
the two executors, (the other not uniting in the transfer,) to 
transfer this stock, so long after the death of a wealthy testa- 
tor, without first obtaining an order from the court to justify 
him, must have satisfied any man of common experience in bus- 
iness that he was grossly abusing his trust. In South Carolina, 
under a law very similar in its provisions, it has been decided 
that the sale of such property by an executor is void, unless 
made by the authority of the court.—(4 Dess. 522.) And we 
think there are strong reasons to support that decision. 

The cases referred to in relation to transfers of Government 
stocks by the Bank of England do not apply to this case.— 
They are collected in 1 Danl. Ch. Practice, 202, margin; and 
they all turn upon the meaning and policy of the acts of par- 
liament, by which the management of the public stocks and 
annuities were given to the Bank of England. It is with re- 
ference to the duties imposed by these acts of Parliament that 
the court say that the Bank of England is not bound to take 
notice of a trust affecting public stock standing on its books, 
and must look only to the legal estate. But this opinion can- 
not influence the decision of this case, because the privileges 
and obligations of the bank must be determined by its own 
charter, differing widely in its terms and its object from the 
English acts of Parliament. Certainly none of the English 
cases convey the idea that, upon general principles of law, a 
bank is not bound to notice a trust of its own stock, and must 
look only to the legal estate. For a bank, or any other corpo- 
ration is bound by the same obligations, moral and legal, (where 
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the rights of third parties are concerned,) that apply to the 
case of an individual, unless it is explicitly exempted by law. 
And if an individual who confederates with an executor, and 
assists him in defrauding his cestué que trust, is liable to the 
party injured, there can be no reason why a bank, which know- 
ingly enables an executor to convert the property of the cestus 
gue trust to his own private use, should not be equally respon- 
sible. And the difficulties to which the Bank of England would 
be subjected, if bound to take notice of trusts in the Govern- 
ment stocks, and which are strongly stated by the chancellor, 
in the case of Hartiga vs. the Bank of England, 3 Ves. 58, are 
altogether inapplicable here. For, putting aside the immense 
difference in amount and character between the Government 
stock of England and the stock of this bank, a Chancery suit 
can never be necessary in this State for the protection of the 
bank, when stock bequeathed in trust is required to be sold for 
the payment of debts; because, under the act of 1798, an or- 
der for the sale by the Orphans’ Court, which could at any 
time be obtained in a summary way, without delay and without 
expense, would protect the bank from all responsibility, and oe- 
casion no delay or embarassment in the payment of debts and 
settlement of the estate. 

The case, then, is this: The will of the testator in effect di- 
rected that this stock should not be sold or transferred during 
the lifetime of the complainant; and the dividends during that 
time should be received by his executors and paid over to the 
complainant. One of these executors proposes to transfer this 
stock in order to raise money on it for his private purposes; 
and the officers of the bank, knowing the purpose for which it 
was transferred, or with circumstances before them sufficient to 
create a strong presumption that such was the intention of the 
executor, and, therefore, sufficient to put them on inquiry, per- 
mit the transfer, and certify that the transferee is entitled to 
the stock. Relying on this certificate the Merchants’ Bank was 
induced to loan its money upon it; and having no knowledge 
that it ever belonged to Talbot Jones, or had been transferred 
by his executor, the stock cannot be followed in its hands, or 
the hands of those to whom it afterwards sold it, and charged 
with the trust created by the will. The executor is insolvent, 
and there is, therefore, no effectual remedy against him. Ought 
the loss to be borne by the complainant, who has committed no 
fault, and been guilty of no negligence, or by the Commercial 
and Farmers’ Bank? ‘The established principles of equity 
seem to require that the loss should be born by the party by 
whose negligence or misconduct it was occasioned. The bank 
not only enabled the executor to perpetrate the wrong by per- 
mitting the transfer, but co-operated in it, by certifying that 
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the title of the transferee was good. Justice, therefore, re- 
quires that it should bear the loss. 

The only remaining question is the nature of the relief to 
be administered by the court. In order to do substantial jus- 
tice it is evident that the decree must be directly against the 
bank, as Samuel Jones is admitted to be utterly insolvent. 

The complainant’s claim is for dividends only. She has no 
property in the stock which belongs to the defendants, William 
B. Norman, Josiah Jones, and Emily J. Alberts, in certain 
proportions, who will be entitled to the dividends after the death 
of the complainant. Yet, if there was no difficulty on the 
score of jurisdiction, the court would, according to the practice 
of the Courts of Chancery, proceed to dispose of the whole 
matter in dispute, and decree as to the stock, and the balance 
in hand in the Merchants’ Bank, as well as the dividends. But 
the jurisdiction of this court is founded upon the fact that the 
complainant is an alien. It has no jurisdiction in the contro- 
versies between the defendants, as they all reside in Maryland. 

Undoubtedly if the case of the complainant could not be dis- 
posed of and relief administered to her without deciding upon 
the rights of all the parties before the court, we should neces- 
sarily dispose of the whole matter, and decree as to the stock 
as well as the dividends. But the rights of the complainant 
may be adjusted without interfering with the right of the clai- 
mants of the stock, or with the balance arising from its sale, 
which yet remains in the hands of the Merchants’ Bank; for 
it is immaterial to the complainant whether the stock is re- 
placed or not. All that she has a right to demand is that the 
amount of dividends on two hundred and eighty-two shares of 
stock, which she has lost by the negligence or misconduct of 
the officers of the bank, shall be paid to her as if the stock had 
never been transferred. The jurisdiction, therefore, to decree 
in the controversy, as to the stock, cannot we think be main- 
tained. 

We have said nothing of the decree of the Chancery Court 
of Maryland, which has been filed in the case. Neither of the 
banks were parties to the proceedings in that case; nor do they 
appear to have had notice of it; neither was the complainant 
a necessary party. She had no interest in the property to be 
divided; and it was not proposed to change or modify in any re- 
spect the trust in her favor, and the decree passed by the court 
leaves her interests precisely where they stood before. 

In regard to the stock itself, the decree for partition has in 
a material respect changed the character of the trust; for the 
two executors, instead of holding it in undivided portions for 
the cestud que trusts named in the will, hold under the decree 
as trustees for those to whom it has been specially assigned in 
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severalty. And it may be doubted whether this circumstance 
does not form an additional objection to the jurisdiction of this 
court in regard to the stock; and whether Samuel Jones and 
Andrew D. Jones ought not to be considered as trustees ap- 
pointed in that respect by the Court of Chancery to hold this 
stock in trust for the cestué gue trusts named in the decree, and, 
therefore, responsible for their conduct to that court rather than 
to a court of the United States. It is, however, not necessary 
to examine this question, because it does not affect the divi- 
dends bequeathed to the complainant, and certainly can form 
no objection to the jurisdiction in her case. 

It appears from the evidence that the stock sold for more 
than enough to pay the note for which it was hypothecated; 
and, that besides the surplus arising from this sale, one of the 
semi-annual dividends upon these two hundred and eighty-two 
shares remains in the hands of the Merchants’ Bank, deduct- 
ing therefrom the amount paid by the bank for taxes on this 
stock. The amount of the dividend remaining in the hands of 
the Merchants’ Bank, subject to the deduction aforesaid, be- 
longs in equity to the complainant, and for that amount she 
is entitled to a decree against the Merchants’ Bank. For the 
residue of the dividends due to her and remaining unpaid the 
Commercial and Farmers’ Bank must answer. 

The case must be referred to a master to state an account 
according to this opinion preparatory to a final decree. 


Court of Errors of New Jersey.—April T. 1850. 
BOLLES vs. BEACH. 


1. On Error the court will not inquire as to the weight of the evidence. 

2. A Sheriff’s deed is admissible in evidence without proof of the sheriff’s au- 
thority, when the object is simply to show some collateral fact. 

. The grantor of a deed in an action for the purchase money is not estopped 
by the usual acknowledgment in the deed that the money has been paid.— 
Where the intention in regard to the estate is not disputed, nor the operation 
of the conveyance as such sought to be changed, this clause is regarded as 
formal merely, and open for explanation by parol. 

Upon a sale of land by deed which acknowledged the receipt of the pur- 
chase money, and which also contained full covenants of title and against 
incumbrances, the deed was given upon an agreement that the grantor would 
discharge a mortgage of $1000 on part of the premises, and indemnify the 
grantor against his liability for the same, the grantor retaining so much of 
the consideration money for that purpose. The grantor having been com- 
pelled to pay the debt, it was held that in an action against the grantor upon 
this agreement, he was not estopped by his deed from proving the existence 
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of the incumbrance and the agreement to discharge it. The agreement was 
considered to be collateral to the deed. 
5. As to the damnification of the plaintiff, under such an agreement, when the 
payment by the grantor was by giving a new security for the debt. 


Error to Essex Circuit Court. Beach brought an action of 
assumpsit against Bolles in the court below for the breach of a 
special agreement in not discharging a bond and mortgage giv- 
en by Beach, and which he alleged Bolles assumed to pay.— 
The case will sufficiently appear in the opinion delivered. 

R. Van Arsdale & A. Whitehead for plaintiff in Error. 

A. C. M. Pennington for defendant in Error. 


CARPENTER, J. Beach the plaintiff below brought suit 
against Bolles for the recovery of damages consequent upon 
the breach of a special agreement. The case set up by the 
plaintiff is shortly this. In 1835 Beach conveyed to Bolles 
certain lots of land in the city of Newark for the consideration 
of $14,274. The deed acknowledged the receipt of the pur- 
chase money and contained the usual formal acquittance; it 
also contained full covenants of title and against incumbrances. 
At the time, however, of the execution and delivery of this 
deed, a part of the premises conveyed was subject to a mort- 
gage of $1000, given by Beach and wife to the executors of 
one John Douglass, deceased. It is alleged that the deed was 
given by Beach and accepted by Bolles, subject to the lien and 
incumbrance of the mortgage, and upon an express verbal stip- 
ulation between the parties that Bolles, the defendant, in con- 
sideration of the delivery of that deed would assume the 
payment of the Douglass bond and mortgage, and would in- 
demnify the plaintiff against them. Bolles did not discharge 
the bond and mortgage, and Beach, having been compelled to 
pay $818 78 of the sum so alleged to have been assumed by 
the defendant, sued for that amount and the interest. 

Much has been said as to the sufficiency of the evidence of- 
fered by the plaintiff to sustain his case. I shall not enter into 
that question. If the verdict was not supported by the evi- 
dence the remedy was in another mode. We are upon a writ 
of error and our duty is, simply to review the ruling of the 
Judge, as subjected to our revision, by the bill of exception 
taken in the progress of the trial. I shall assume that the facts 
stated are true, and shall not attempt to inquire as to the weight 
of the evidence or as to the propriety of the verdict. Indeed, 
how could we judge of the weight of the evidence when we do 
not know that all the evidence before the jury has been em- 
bodied in the bills of exception. 

The first error alleged is the admission of the deed of sheriff 
Burnett without the judgment or decree and execution upon 
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which that deed was founded, so as to show the authority of the 
sheriff to make the deed. But the deed was not offered to prove 
title or toshowany fact which was dependant on the authority 
of the sheriff for its effect or validity. It was offered to prove 
the amount raised by the sale, a mere collateral fact, for which 
purpose the deed was sufficient. 

The next question is one of more difficulty. It is insisted on 
ihe part of the defendant below, that the plaintiff was estopped 
by his deed and the covenants which it contains, from proving 
that a part of the premises charged was encumbered by mort- 
gage, or that the defendant undertook and promised to pay off 
and discharge that mortgage as part of the consideration ex- 
pressed in the deed. 

In England the doctrine of estoppel, that a man shall not 
be permitted to deny facts which he has admitted by the sol- 
emnity of a deed, has been applied to the consideration clause 
in a deed of conveyance, when the question of payment has 
arisen between the parties to the conveyance. When that clause 
contained an acknowledgment of payment in the usual formal 
terms, the grantor has been held to be estopped from showing 
that no money in fact passed. Bowntree vs. Jacob, 2 Taunt. 
141; Baker vs. Dewey, 1 B. & Cressw. 704. It does not ap- 
pear that it was there ever held otherwise. Rex vs Scammon- 
den, 3 T. R. 474, a case so often cited in support of a contrary 
course of decision elsewhere, did not involve the doctrine of 
estoppel, not being parties or privies to the deed. It was a 
- mere settlement case, in which the question depended upon the 
fact of a purchase of any estate in the parish and the payment 
of £30 therefor; and the evidence was offered, not to con- 
tradict the deed, but to ascertain this independent collateral 
fact. But a different rule has been generally adopted in this 
country, and the course of decision for the most part has been 
in favor of free inquiry in regard to the fact of payment in ac- 
tions for purchase money &c. Many of the cases are collected 
in Cowen’s notes to Phillip Ev. p. 217, 218, 1441, &c. (Ed. 
1843.) It is there said that when the intention in regard to 
the estate is not disputed, nor the operation of the conveyance, 
as such sought to be changed, the clause is regarded as formal 
merely, like the date, and open for explanation by parol. Thus 
when the deed acknowledges the payment of the consideration, 
it cannot be denied by the grantor for the purpose of destroy- 
ing the effect and operation of the deed, though it may be de- 
nied for the purpose of recovering the consideration money.— 
Grout vs. Townsend, 2 Hill 557. This doctrine is now in this 
country supported by such a weight of authority as not readily 
to be disturbed. 

But this case goes somewhat further, and has its peculiar 
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difficulties. The counsel of the defendant below have not con- 
tested the doctrine that the payment of the purchase money is 
open to inquiry, notwithstanding the consideration clause, but 
they deny that the plaintiff can prove the existence of an in- 
cumbrance on the premises, as part of his case, when he ex- 
pressly covenants by his deed that the premises sold were free 
of incumbrances. 

In England the injustice which sometimes results from the 
strict doctrine of estoppel applied to a clause merely formal, 
has been so strongly felt, that courts have obviously been ready 
to use any distinction or ambiguity to escape it and meet the 
justice of the case, Lampon vs. Corke, 5 B. & Ald. 606, is an 
instance. In Baker vs. Dewey, already cited, the court held 
that the grantor was estopped from denying that the purchase 
money had been paid, but intimated that a part, which had 
been retained by the grantee to be worked out in his business 
as a plumber and glazier, might have been recovered in another 
mode. Baker conveyed land to Dewey in consideration of a 
given price, but it was stipulated that the latter should retain 
£60 out of the purchase money to be paid in work. While it 
was held that Baker was precluded from saying that any part 
of the money remained due as purchase money, yet it was said 
that the transaction might have been considered in its legal ef- 
fect, as if the whole purchase money had been paid and a part 
returned on condition that the grantee would do certain work 
for the grantor. The court placed the transaction upon the 
ground of an independent or guasz subsequent agreement. The 
plaintiff failed because there was no count in the declaration to 
meet such a case. In Schillenger vs. McCann, 6 Greenl. Rep. 
364, the Supreme Court of Maine adopted the same view and 
applied it to another state of facts. S. owned two lots in the 
same town, one being lot no 60 otherwise known as the Hall 
farm; and lot No. 66. Being indebted to W., he mortgaged 
to him lot No. 66, without any other description, supposing it 
to be the Hall farm. Afterwards 8. sold the Hall farm to M., 
taking as part of the consideration, his obligation “to cancel 
the mortgage given by 8. to W. of the Hall farm,’’ which ob- 
ligation he assigned to W. the mortgagee. In a suit brought on 
this undertaking by W. in the name of §., he declared, first, 
for money had and received; and in two other counts on the 
promise to cancel a mortgage, first, as on the Hall farm, called 
by mistake lot no 66; and, secondly, as on lot No. 66, called 
by mistake the Hall farm. The plaintiff proved that about 
$400, being part of the consideration for the conveyance, was 
left in the hands of the defendant to pay the mortgage on the 
Hall farm, who signed an agreement to that effect. Thus the 
whole transaction in relation to the conveyance of the title, and 
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the payment of part and security for the residue of the consid- 
eration, was closed at the same time. The construction given 
to the transaction was, that the agreement to cancel or pay off 
the mortgage was received as part payment of the considera- 
tion; so much being left in the hands of the grantee for that 
purpose. Thatas the grantee might have proved in his defence, 
that the agreement had been so received, had he been sued for 
the unpaid part of the consideration, so on the other hand the 
grantor might prove, as he did, the foregoing facts, for the pur- 
pose of showing his claim to the $400, as a sum left in the de- 
fendant’s hands for a purpose which had failed. This sum was 
left to pay off a mortgage which did not in fact exist, and the 
purpose having failed was so much in the hands of the grantee, 
who was the defendant, and recoverable under the count for 
money had and received to the use of the plaintiff. 

These cases have been referred to for the principle, by which, 
in order to reach the justice of the case, the effect of the con- 
sideration clause, as held in those courts, was avoided. The 
collateral and independent character attributed to the agree- 
ment, by which a part of the consideration was left in the hands 
of the grantee to be specially applied, may be here similarly 
adopted in order to escape the supposed effect of the covenants 
against incumbrances. In the time of Lord Mansfield it was 
ruled, that if a man covenant under seal that another shall en- 
joy certain premises, he shall not maintain ejectment against 
that person during the term specified in his covenant, the cove- 
nant, by estoppel, operating as a lease, Right vs. Proctor, 4 

Surr. 2208. Probably it would be so held at the present day. 
However therefore the covenant in the present case might estop 
the grantor, in an action between the parties to the deed bro’t 
on the deed, or defended by title or justification under the deed, 
yet can it have that effect in an action not founded on the deed, 
but upon an agreement merely collateral? In Carpenter vs. 
Buller, 8 M. & W. 209, it was held that though as between the 
parties to an instrument under seal, in an action upon it, it is 
not competent for the party bound to deny a matter of recital; 
yet it was held that such party is not estopped in an action by 
the other party not founded on the deed but wholly collateral 
to it. Among the laws referred to, to exemplify the operation 
of the doctrine of estoppel, was that of Lainson ys. Tremere, 
1 Ad. & Ell. 792. In that case the action was upon a bond to 
secure the payment of rent under a lease, in which it was re- 
cited that the lease was at a rent of £170; and the defendant 
was estopped from pleading that it was £140 only, and that 
such amount had been paid. The court said in citing the case 
that if in another suit, though between the same parties, the 
question should arise collaterally as to the amount of the rent, 
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it could not be held that the recital in the bond was conclusive evi- 
dence as to the fact. I incline to think, therefore, that in this ac- 
tion, the plff. is not estopped by his covenants against incumbran- 
ces, the question as presented being collateral to the deed mer ely. 

But independent of this technical answer to the objection, 
if the consideration clause, under the course of adjudication in 
this country, is made an exception to the general doctrine of 
estoppel, why should not the exception be extended to the ques- 
tion of payment in this instance, coming as it does, within the 
same reason? The evidence as to the agreement to pay off 
the mortgage did not go to effect the operation of the deed, 
but to show simply the character and extent of the payment of 
the consideration, and the same reasons which persuade to the 
free admission of extrinsic inquiry in the one case, equally ap- 
ply to the other. I would be unwilling to reverse on account of 
the admission of the evidence in this instance. 

Another ground of error predicated upon the exceptions ta- 
ken at the trial is that Beach was not legally damnified, not 
having discharged the original liability by a payment in money, 
but merely by giving a new security. It is said that the giving 
the new security to ‘the holder of ‘the Douglass mortgage did 
not support the allegation of payment. 

Assuming in this forum that the contract charged was prov- 
ed, the defendant was obviously damnified to the whole extent 
of the failure by the defendant to appropriate to the discharge 
of the Douglass mortgage the consideration money left in his 
hands for that purpose. As the giving the new security which 
was received as payment, extinguished the balance due on the 
Douglass bond and mortgage, I am not clear that this case 
comes within the range of cases cited, or that the plaintiff 
might not well recover under the first count. But however this 
may be I do not perceive any difficulty. The second count ex- 
pressly sets out the giving of the new security as the damnifi- 
cation consequent upon the default of the defendant, and the 
evidence offered certainly supported this count. 

The alleged variance as to the mortgage, between the decla- 

ration and ev idence, urged as a ground of error, I do not under- 
stand to be as supposed by counsel. 

I have before said that I do not feel called upon to examine 
those objections which are based upon the supposed defect of 
evidence. It may be proper to add that notwithstanding the 
intervention of a committee of speculators between Bolles and 
Beach, yet that the purchase money was to be paid to the latter, 
for his own benefit; he was therefore the party in interest and 
entitled to sue, though it is true when paid it became so much 
paid on account of that committee. 

Judgment affirmed. (The Chancellor, Justice Nevins, and 
Judges Speer and Wall dissenting. ) 
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Court of Sessions of Kent Co. (Del.) at Dover. 
APRIL 25, 1850. 


The STATE vs. SILVESTER SPICER. 


The nature and degree of insanity that excuses from punishment for crime. 

This was an indictment against the defendant for an assault 
and battery upon his wife with intent to murder. The acts 
charged were fully established, but the defence was placed on 
the ground of insanity. The prisoner aged about 60 years, 
had been thirty years married to his wife, now also about 60 
years old, and had raised a family of children, living during all 
that time affectionately and harmoniously, until about six months 
ago, when he became suddenly and without cause jealous of 
his wife and suspicious of several boys who resorted to her store 
for buying cakes and candies. This jealousy had so wrought up- 
on him that he wandered about talking of it to many persons 
being in great distress, threatened his own life and hers and 
trying to procure the means of self destruction. Te finally 
assaulted her with an iron pestle, striking her a severe but not 
a dangerous blow on the forehead, and declaring both at and 
after the time and on his trial, that he meant to kill her and 
himself also. He had a wild glaring look from his eyes; great 
emotion and tears when his wife and children were mentioned: 
refused when he was arrested to give bail, saying that he was 
not fit to be at large, and desired to be hurried off to prison.— 
He supposed himself conjured and had resorted to a conjurer 
who confirmed his suspicions of his wife’s infidelity. 

The court charged the jury that the intent with which the 
act was done, was to be gathered from the acts and declarations 
of the party, from the violence of the assault, and the charac- 
ter of the weapon used, but that this intent must be the sug- 
gestion of a rational mind, a mind capable of distinguishing 
between right and wrong in reference to the act in question.— 
When the deprivation of the understanding and memory is to- 
tal, fixed and permanent, it excuses all acts; so likewise, a 
mati laboring under adventitious insanity, is during the frenzy, 
entitled to the same indulgence, in the same degree with one 
whose disorder is fixed and permanent, Archb. Cr. Law, 12.— 
It seems clear, however, that to excuse a man from punishment 
upon the ground of insanity, it must be proved distinctly that 
he is incapable of distinguishing right from wrong at the time 
he did the act, and did not know it to be an offence against the 
laws of God and nature, 5 Car. & P. 168. If there be a par- 
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tial degree of reason, a competent use of it sufficient to have 
restrained those passions which produced the crime, if there be 
thought and design, a faculty to distinguish the nature of ac- 
tions, to discern the difference between moral good and evil, 
then he will be responsible for his actions, Archb. 6, Cr. Law, 
12. To amount to a complete bar of punishment, either at 
the time of committing the offence, or of the trial, the insanity 
must have been of such a kind as to entirely deprive the priso- 
ner of the use of reason, as applied to the act in question and 
the knowledge that he was doing wrong in committing it. If 
though somewhat deranged, he is yet able to distinguish right 
from wrong in his own ease, and to know that he was doing 
wrong in the act which he committed, he is liable to the full pun- 
ishment of his criminal acts, Ros. Ev. 873. The sanity of 
every man is presumed; the onus therefore of proving the de- 
fence of insanity lies upon the prisoner. 

Verdict not guilty. 

Messrs. Bates & Nicholson for the prisoner. 


In the Armstrong County Common Pleas, Pa. 


C. C. McCLAIN vs. GEORGE SMITH. 


1. On the trial of a Scire Facias against a Constable for not returning an execu- 
tion within the time limited by the act of 1810, itis incompetent for the 
defendant to prove that the defendant in the execution had no property. 

2. Whether he mey prove, in such case, that he was a certificated bankrupt, 
dubitatur. 

3. It is also incompetent for him to prove that the wife of the defendant had 
died the night before he proceeded to execute the writ, in consequence of 
which, through feelings of humanity, he failed to execute it. 


This was an action of scire facias, brought by Charles C. 
M’Lain against George Smith, formerly one of the constables 
of Armstrong county, for the purpose of recovering the amount 
of an execution which had been placed in his hands, and which 
he had failed to return within the time limited by the act of 
1810. The only questions of law, in the case, arose on the 
competency of the evidence offered by the defendant. 

The defendant first offered to prove, that at no time, during 
the life of the execution, had William Hanegan any property 
out of which the money could be made. The court—Judge 
Buffington on the bench—rejected the offer. 

The defendant then offered to prove that William Hanegan 
had taken the benefit of the general Bankrupt law. The court 

VOL. X.—NO. 3,—I. 
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doubted the competency of this evidence also; but as an exem- 
plification of the record was called for by Plaintiff’s counsel, 
and could not be produced, the offer was not pressed, and no 
decision given. 

The defendant then offered to prove that the wife of William 
TIanegan had died the night before he went to execute the writ, 
in consequence of which, and through feelings of humanity, 
he forebore to execute it. This last offer was also rejected, and 
a verdict directed for the plaintiff. Verdict accordingly. 

Banks for plaintiff. 

Lee for Defendant. 


Wyoming County Common Pleas. 


PHILIP HULL vs. ALBIN RUSSELL. 


1. Justices of the Peace have only a limited jurisdiction, and that jurisdiction in 
civil cases is entirely statutory. 

2. In proceedings before two Justices by purchaser at Sheriff’s sale to obtain 
possession of land, it is the duty of the jury summoned by the Sheriff, in 
such proceedings, to assess the damages, and it is error for the Justices of 
the Peace to assess the damages in such case,—of which advantage may be 
taken on the plea of nul tiel record. 


Set. Fa. Sur. Recog. Bail. Plea Nul Tiel Record. 

This was an action commenced before a Jtistice of the Peace, 
and brought into Common Pleas by appeal. Plaintiff brings 
suit on recognizance of defendant as bail of Daniel Jayne, be- 
fore L. C. Conklin and Ira Avery, two Justices of the Peace 
for Wyoming county. 

Philip Hull was the purchaser, at sheriff’s sale, of a tract of 
Jand that was in the possession of Daniel Jayne; and Hull 
commenced proceedings before two Justices for the purpose of 
obtaining possession of the land. Warrant issued to sheriff. 
Returnedserved. Jury called. Whereupon Daniel Jayne makes 
affidavit according to act of Assembly that he is legally entitled 
to hold the premises against Philip Hull the petitioner. There- 
upon the said Justices require recognizance in the sum of $500, 
be taken according to act of Assembly, 12 sec. passed 16th 
June, A. D. 1836, Daniel Jayne, and Albin Russell. Suit in 
the sum of $500, sub con. that the said Daniel Jayne shall appear 
at the next Court of Common Pleas of Wyoming county, and then 
and there plead to any declaration in ejectment which may be filed 
against the said Daniel Jayne, and thereupon proceed to trial 
in due course of Practice, and in case he shall fail therein, that 
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he will deliver up said premises to the purchaser and pay him 
the full value of rent and mesne profits &e. A declaration was 
filed by the plaintiff on the first day of court, but no appear- 
ance or plea by defendant was entered, which fact being certified 
to the Justices, they thereupon called witness as to damages, 
and also find that the recognizance in this case had been for- 
feited, whereupon writ of possession and execution for costs, 
and Philip Hull is put in possession of the premises, and exe- 
cution returned nulla bona, and upon the forfeiture of recogni- 
zance Philip Hull commences suit against Albin Russell. The 
remaining facts are sufficiently set forth in the opinion of the 
court. 

Jussup, President. The record presented shows that pro- 
ceedings were instituted by the plaintiff before two Justices of 
the Peace, under the provisions of the 106 et seq. sec. of the 
act of Assembly, 16 June 1836, relating to executions. A 
jury was summoned and parties appeared. The jury were in 
attendance, when the defendant made the affidavit required by 
the 104 see. of the act, and entered into recognizance as there- 
in provided. Upon his so doing the jury was discharged and 
all proceedings before the Justices suspended. Nothing was 
done by the jury. The defendant did not appear and plead to 
the declaration filed in the Common Pleas, and thereupon, ata 
subsequent day, the Justices recited that the recognizance was 
forfeited and assessed per testes, who were called before them, 
damages in favor of the plaintiff, and entered judgment there- 
for and issued execution against defendant for their collection. 

The execution was returned nulla bona. The plaintiff then 
served out a sez. fa. upon the recognizance. A judgment was 
entered before the Justices, and an appeal taken to this court. 
The plea is nul tiel record and raises the question of whether 
the plaintiff has a valid judgment or such a record as will sus- 
tain his proceedings. He has a recognizance, but were there 
any such proceedings as that a failure to comply with the terms 
of the recognizance led to any forfeiture which could legally 
be enforced ? 

Justices of the Peace have only a limited jurisdiction, and 
that jurisdiction in civil cases is entirely statutory. All their 
proceedings when they exceed their jurisdiction, are void.— 
They are bound to pursue statutory directions strictly and can 
exercise the powers given only in the manner prescribed by 
statute. 

The error into which they fell and which vitiates their subse- 
quent proceedings was in dismissing the jury before finding the 
facts prescribed-in the 109 sec. and assessing the damages as 
required by 111 sec. of the statute. These ought to have been 
done, and until done there was nothing upon which an affida- 
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vit, recognizance or other proceeding could operate if the 
jury did not find the purchase at sheriff’s sale. The posses- 
sion of the land, as or under the defendant, and the three 
months notice, then no affidavit need be made, for there could 
be no further proceedings, when the jury had found these facts 
and assessed the damages the Justices were directed to enter 
judgment, unless the affidavit and recognizance were made and 
entered into then. The entering of judgment, was to be for- 
borne until it should be ascertained whether the defendant would 
oe to the declaration in ejectment or forfeit the recognizance. 

f the latter, then, by the authority given in the 118 sec. “the 
Justices shall proceed and give judgment” in the manner here- 
in before enjoined and directed. Without a jury to ascertain the 
facts and assess the damages, any judgment of the justices 
would be coram non judice and void. 


There was nothing, therefore, for the forfeiture of the re- 
cognizance to operate upon. The case in this part is analogous 
to that of an appeal from a Justice of the Peace in a case in 
which there has been no judgment and no transcript above.— 
The recognizance in such case would be in operative. 


The fact that the doings of the Justices were not removed on 
certiorari seemed at first view to prevent an inquiry into their 
regularity in this proceeding, but upon consideration, it seems 
clear that anything done by them after the recognizance was 
forfeited could not affect the right of the defendant when they 
had no jurisdiction except through the intervention of the jury. 

The judgment must be entered for the defendant on the plea 
of nul tiel record. 


Winchester & Piatt for plaintiff. 
Brisbie for defendant. 


—_ 
Co 
bo 


The Law of Marriage. 


The question whether a man can lawfully take for a second 
wife the sister of his deceased wife, has been recently examined 
in England by a Royal Commission—Lord Bishop of Litchfield, 
the Hon. James Stuart Wortly, M. P., Sir Stephen Lushington, 
D. C. L., Mr. Anthony Richard Blake, Sir Edward Vaughan 
Williams, and Mr. Andrew Rutherford. The first report of 
these Commissioners has been lately published, together with 
the evidence of the witnessess examined, and other apendices. 
The report itself occupies a space of ten pages. The result of 
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their investigations into this question, in reference to the dif- 
ferent countries, is as follows: 


The Commissioners find, from their minute investigation of 
the laws of foreign countries, that marriages of this kind are 
permitted, by “dispensation” or otherwise, in nearly all the 
continental states of Europe. 

It appears that, in the Romish Church, they are prohibited 
as matters of discipline, but that such prohibition may be, and 
frequently is, dispensed with by the Pope, or by others acting 
under his authority; the principle of this dispensation being 
that the prohibition has been imposed by the church, and not 
by the law of God; and that consequently, the church is as 
free to remove as it was to ordain the prohibition. 

In Protestant countries such marriages are likewise permitted, 
and solemnized by dispensation or license, under ecclesiastical 
or civil authority. 

In the United States of America alliances between a man 
and the sister of the former wife are not only deemed lawful in 
a civil sense, but also in a moral, religious and Christian sense, 
and, moreover, exceedingly praiseworthy. A great judicial 
authority in that country, we allude to Judge Story, declares: 
“Nothing is more common in the States of America than 
second marriages of this sort, and so far from being doubtful 
as to their moral tendency, they are among us deemed the 
very best sort of marriages. In my whole life I have never 
heard the slightest suggestion against them, founded on moral 
or domestic considerations.” 

Turning to the Greek church, we find these marriages stig- 
matized as incestuous, and of course disallowed as utterly un- 
lawful. It seems, however, that such marriages are not illegal 
in Russia, if the contracting parties be without the pale of the 
Greek church. 


The opinion prevalent among the Jews is favorable to these 
unions, and, so far from condemning such connexions, the usual 
time prescribed for remaining in a state of widowhood is ab- 
breviated in cases where there are children. 

The various bodies of English Dissenters do not appear to 
hold any opinion based on the assumption that these marriages 
are interdicted by Holy Writ, the sole authority which the re- 
spectable classes of the Christian community admit. 

The commissioners were naturally anxious to ascertain the 
opinions of the clergy of the established church in England on 
the two questions of principle and expediency—1. Whether the 
marriage with the sister of a deceased wife is prohibited by the 
Divine law; or 2, if not, whether it ought to be interdicted on 
any other ground. 
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The result of this inquiry was unsatisfactory. The clergy 
are so divided in opinion on both questions that it is impossible 
to put forth any judicial dictum as the expression of the senti- 
ments entertained by so numerous, important and authoritative 
a body. The majority, especially in Ireland, appear to object 
to the marriages in question, but on various grounds, and in 
Scotland, the opinion of the Presbyterian ministers is decided- 
ly adverse to them. 

After an examination of the question whether statutes pre- 
vent such marriages, the commissioners report: 

These marriages will take place when a concurrence of . 
circumstances give rise to mutual attachment; they are not 
dependent on legislation. We are not inclined to think that 
such attachments and marriages would be extensively increas- 
ed in number were the law to permit them; because, as we have 
said, it is not the state of the law, prohibitory or permissive, 
ty has governed, or, as we think, ever will effectually govern 
them. 


Habeas Corpus. 


A person privileged from arrest on the ground that he was attending the 
Court of Quarter Sessions as prosecutor and witness in an indictment, cannot 
be discharged from imprisonment on capias ad respondendum on habeas corpus 
before a Judge of the Court of Common Pleas in vacation, but must be put to 
his application to the Court from which the capias issued. 


Commonwealth, ex relatione This was a Habeas Corpus, is- 
Robert Brannon, | sued on petition and affidavit of 
v8. Robert Brannon, the relator, in 
James Adams, ( actual imprisonment in the com- 
Sheriff of York County. ) mon jail of York county, on a 
writ of Capias ad Respondendum from the Court of Common 
Pleas of York county, in an action of malicious prosecution and 
for slander, in which bail was demanded in the sum of $2000. 
The habeas corpus was granted by Judge DurKEE, President 
of the Court of Common Pleas of said county, in vacation, and 
the hearing was had before him, at Chambers, on the 11th, 
12th and 13th days of September, 1850. 


The facts of the case are that the relator made information 
on oath before a Justice of the Peace of York county, against 
one Cyrus Buller, for obtaining money under false pretences, 
previous to April term, 1850. At that term an indictment was 
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found by the grand jury, and the case was continued to August 
term, 1850, on the affidavit of the defendant of the absence of 
material witnesses, and that he could not go to trial with safety 
without them. At August term, Brannon, the prosecutor and 
witness, attended court; but the individual on whom the false 
pretence was alleged to have been practised, failed to appear. 
A jury was called, and a verdict rendered for the defendant.— 
On the same day, before the meeting of the court in the after- 
noon, and before the departure of the public conveyances in the 
direction of the relator’s residence, he was arrested on a capias 
ad satisfaciendum, at the suit of the defendant in the indict- 
ment for malicious prosecution, &c., and confined in jail. Ten 
days afterwards he retained counsel, under whose advice this 
writ of habeas corpus was obtained. 

On the hearing, Messrs. Campbell and Cochran, appeared for 
the relator; and under the facts of the case, contended: 

Ist. That the writ of habeas corpus was a proper and ade- 
quate remedy. 

On this point they cited act of assembly of 1785, sec. 13, et 
seq., Dunlop 145-6; act of assembly, 3 March 1847, Dunlop 
1093; Commonwealth vs. Hambright, 4 Serg. ¢ Rawle, 129; 
U.S. vs. Edme, 9 Serg. § Rawle, 147; Commonwealth vs. 
Fox, 7 Barr, 338; Crocker vs. Brewster, 6 Blackford, 278; 
Selby vs. Hills, 21 Lng. Common Law Reports, 258. 

2d. That relator was privileged from arrest, by being a wit- 
ness and prosecutor in the indictment found in the court of 
Quarter Sessions. 

On this point they cited, 1 Tidd’s Practice ; U.S. vs. Edme, 
9 Serg. & Rawle, ut supra, 1 Troubat & Haley’s Penn’a. 
Practice, 178-9. 

Messrs. Evans and Mayer, who took part in the hearing and 
argument as counsel of Buller, the plaintiff in the action of ma- 
licious prosecution, &c., contended : 

1. That the writ of habeas corpus would not lic, and that the 
Judge who issues that writ has a greater power than a Judge at 
Chambers. 

On this point they cited, Commonwealth vs. Lecky, 1 Watts, 
66; Grover vs. Green, 1 Cowan, 166; Bagley’s Practice. 

2. That the matter was one of discretion in the Judge, and 
not of right of the relator. 

On this point they cited, Roberts vs. Austin, 5 Whart. 313. 

3d. That personal privilege must be pursued in reasonable 
time. 

On this point they cited, Green vs. Bonifant, 2 Miles, 219; 
Brown vs. Getz, 11 Mass. Rep. 15. 

4th. That the Judge had a right to consider the cause of the 
commitment as a reason for not discharging. 
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On this point they cited, Bagley’s Practice, p. 13, in 15 
Law Library; 1 Troubat §& Haley, 178. 

On the 13th of September, 1850, Judge DuRKEE delivered 
his opinion, as follows: 

To the writ of Habeas Corpus in this case, the defendant 
makes return that he arrested and imprisoned the relator, Ro- 
bert Brannon, on the 28th day of August, 1850, and still de- 
tains him in prison by virtue of a writ of capias ad responden- 
dum, issued out of the Court of Common Pleas of York county, 
to November term, 1850, wherein Cyrus Buller is plaintiff, and 
the said Robert Brannon defendant, in an action of trespass on 
the case for malicious prosecution and for slander, which writ 
is annexed and made part of the return. 

Brannon alleges that at the time of the arrest set forth in the 
return, he was attending the Court of Quarter Sessions of York 
county, as prosecutor and witness in a case of indictment then 
pending against Buller, and claims his discharge on the ground 
that he was thereby privileged from arrest. 

The counsel for Buller, who appear and takes part in this 
proceeding, contend that the relator cannot be discharged on 
habeas corpus, even admitting his allegation of privilege to be 
true, but must be put to his application to the court from which 
the capias issued. On examining the case of the Common- 
wealth ex rel. Davis vs. Lecky, (1 Watts, 66,) I am satisfied 
that they are right. That case completely governs the present, 
and therefore the relator must be remanded, and left to pur- 
sue the course indicated, if he shall think proper. 

September 13, 1850, relator remanded. 





District Court of Philadelphia—Sept. 21, 1850. 
BOGUE vs. STEELE. 


1. An action of trespass can be maintained against the sheriff where he has 
seized, sold and delivered the goods of the partnership under an execution 
against one of the partners for his individual debt. 


The opinion of Suarswoop, President, was reported phono- 
graphically for the Philadelphia Legal Intelligencer as follows: 


Motion for a rule for a new trial. The main question here 
presented is whether an action of trespass can be maintained 
against the sheriff where he has seized, sold and delivered the 
goods of the partnership under an execution against one of the 
partners for his individual debt. This court has heretofore de- 
cided that the action could be maintained and their judgment 
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has been approved by the Supreme Court; we are still of the 
same opinion. This is a question, it is true, of great nicety 
and difficulty and the authorities do not agree upon the point. 
Whether the sheriff can levy upon and seize the whole does not 
arise here, nor whether one partner alone can maintain an 
action. 

We think that where the sheriff has not only seized, but sold 
and delivered the whole, the action can be maintained; but the 
difficulty is that the debtor partner is not liable by the action 
and it is supposed that the sheriff and his vendee stand precise- 
ly in his place. A joint tenant cannot maintain an action of 
trespass or trover against his co-tenant, for each has as good a 
right to the exclusive possession as the other. When however 
a tenant in common brings an action against a third person for 
injury done to the common property, he can recover to the ex- 
tent of the injuries, Addison vs. Hoover. If a third person 
were to take the joint property, from the possession of one 
joint tenant, it would be no defence that he afterwards surren- 
dered the possession to another, except so far as regards a 
mitigation of damages. But the case before us does not require 
so broad a position asthis. It may be argued that the purchase 
of the goods by the joint tenant would be a ratification of the 
tenant in taking them. But not only is the sheriff not the 
agent of the partner defendant but the act of the vendee can- 
not ratify an act done by the sheriff, if that act was a violation 
of his duty as an officer of the law, and moreover, the sheriff’s 
assumption of power to sell was before the vendee was ratified 
or he had any interest. If there be anything well settled it 
is this, that upon an execution against a co-partner for his in- 
dividual debt the vendee only acquires a title to the property of 
the partner debtor, even if the sheriff assumes to sell the whole, 
and when the partner chooses to look to the vendee he can call 
him to account. This is the case upon every execution; if the 
goods of A. are sold upon an execution against B. the vendee 
gets no title, and the sheriff having committed a trespass is 
liable to judgment against him for damages. It does not fol- 
low that the partner is to look to the vendee only. If the sheriff 
has not pursued strictly the authority invested in him by the 
writ, he is a trespasser; he has done what the language of the 
writ did not warrant him in doing; for he sold the property of 
the partner who is not a defendant, and it is precisely what he 
does when on an execution against A., he sells the goods of B. 
and if the sheriff goes beyond the writ he is liable. It has 
been decided by Chief Justice Gibson that the seizure of the 
whole leaves the matter just where it was before. It is unne- 
cessary to refer to the cases upon this point; it is enough to 
refer to Melville vs. Brown as confirming these views, and to 
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remark that although the case of Phillips vs. Cooke is undoubt- 
edly adverse to these, yet the decision in that case is to be eon- 
sidered as controlled in a more recent case in the New York 
Supreme Court in which it was held that if the sheriff presumes 
to sell the whole interest, in an execution against one of the 
co-partners, he is liable in an action of trover to the other co- 
partners. <As to the admission in evidence of the agreement 
of January, 1850, we think there is no error here. If it was 
admitted for any purpose it was evidence, and it certainly did 
contradict the evidence of Archer, one of the witnesses. Rule 
discharged. 


In the District Court of Allegheny County, Pa. 
WILLIAM II. BENNET vs. ROBERT SMITI. 


1. A wife cannot enter into a valid recognizance as bail for her husband, even 
under the act of 11th of April, 1848. 

2. That act was designed to protect a wife’s property from liability for her 
husband’s debts, and will not be construed into a means of subjecting her to 
those debts. 

Judgment having been entered in favor of the plaintiff in 
this case, the defendant’s wife appeared before the commissioner 
of bail and entered into recognizance for her husband, as bail 
for stay of execution. And now the defendant moves the court 
that the execution, issued before the bail was entered, be order- 
ed to be stayed, which is objected to on the ground that the 
defendant’s wife is not competent to make such a contract, and 
that the recognizance is therefore void. 

Mr. Magraw, for the plaintiff, and Mr. Alden, for the defen- 
dant, submitted the question without argument. 

August 17, 1850. 

Lownie, J. delivered the opinion of the court. 

The question raised by this motion is, can a married woman, 
since the act of 11 April, 1848 ss. 6, 8, P. L. 536, become 
bound by recognizance as bail of her husband for a stay of ex- 
ecution ? 

This law makes a radical change in the civil rights of married 
women, and must, of course, give rise to many questions as to 
the rights and duties incidentally growing out of this change, 
and not regulated by the act. The main object of the act is 
to grant to married women the same rights, as to the owner- 
ship of property, which unmarried women have. This object 
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is set out in the beginning of the law, s. 6, where it is declared 
that all property owned by a woman before marriage and ac- 
cruing to her after marriage, shall be her own separate property. 

The provisions which declare that her property shall not be 
taken for the debts of her husband, that the husband shall not 
be liable for the debts of the wife contracted before marriage; 
and that her property shall be liable for her debts, are mere 
corollaries of the principal enactment, intended to express some 
of the consequences which legitimately and naturally flow from 
it. Of a similar character would seem to be the provisions that 
the wife may dispose of her property by will, and that when a 
debt is contracted for the support of the family, and the hus- 
band has no means of payment, the property of the wife is 
chargeable. So far as regards those portions of the act which 
are brought in question here, these sentences seem to me ex- 
pressive of its whole substance. 

Taking the main provision in connection with our common 
law, several unexpressed corollaries would seem to follow—as, 
that the husband and wife may still be sued for the debt of the 
wife contracted before marriage, but judgment can be rendered 
only against the wife—that a married woman cannot give her 
property to her husband to the prejudice of her creditors—that 
she may in her own name, or perhaps in the name of herself 
and her husband, sue for her own use and at her own expense, 
for all invasions of her rights of property—that she may rent 
her real estate and receive the profits thereof, and make con- 
tracts for repairing and improving it, and that upon such con- 
tracts she may sue and be sued in the appropriate form. All. 
these rights and liabilities seem necessarily connected with, and 
therefore legally incident to the absolute rights of property 
conferred by the act. 

But a contract to answer for the debt on the default of an- 
other, is not embraced in the act, nor necessarily connected 
with any of its provisions, and therefore cannot, with any pro- 
priety, be considered as a legal incident of the rights and pow- 
ers granted by the act. It isa principle of common sense, and 
therefore of common law, that well established laws and customs 
are not altered by new laws enacted for other purposes, except 
so far as such alteration is a necessary incident of those purpo- 
ses. As to the existing law of the contract in question, it is 
not within the purpose of the act, nor is it affected by it by 
expression or implication. 

Looking upon the transaction merely as one where one party 
holds a station of influence in relation to another, it is discoun- 
tenanced by the law because of the danger that undue influence 
may be exerted; and if such a transaction should ever be al- 
lowed, perhaps it should only be after receiving the sanction of 
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intelligent and disinterested persons appointed by the court, 
and after a private and separate examination of the wife. 

But there is an objection of serious importance growing out 
of the ultimate operation of this contract. If the wife should 
have to pay the money, then the husband becomes her legal 
debtor, and she will have her remedy against him. She will 
then become the plaintiff, getting judgment, issuing execution, 
and selling her husband’s property for her benefit. How can 
these things be, consistently with the harmony of the marriage 
relation? ‘Whom God hath joined together let no man put 
asunder.” 

I have not overlooked the provisions in s. 648. It will read- 
ily be seen that these were not passed to enable a married wo- 
man to make contracts, They merely assume that she may 
make or may have made contracts. These provisions do not, 
therefore, alter the common law; but refer to contracts made 
before marriage, and to such as she may make after marriage 
in relation to the use and improvement of her separate property. 

Motion overruled. 


Armstrong County Oyer and Terminer. 
COMMONWEALTH vs. OTTAWAY S. REED. 


1. In an indictment for Mayhem, the offence is sufficiently described by charg- 
ing, that the defendant ‘voluntarily, wickedly, maliciously, unlawfully, and 
feloniously did gouge, pull and put out” a right eye, ‘‘ with intent, in so do- 
ing, to maim and disfigure.” 

2. Such description of the offence is sufficient, although it is not charged affir- 
matively, that the defendant did maim and disfigure. 

3. Whether Mayhem be a felony or misdemeanor, it is properly charged as 
being done felonivusly. 


Ottaway T. Reed was indicted, at June sessions, 1850, for 
the offence of Mayhem. There were three counts in the in- 
dictment. The first two being framed to meet the requirements 
of our statutes; the last at Common Law. The jury acquitted 
the defendant on the former, but convicted him on the last 
count. The evidence showed, that on the fourth day of May, 
1850, the defendant and a man by the name of Reddick, both 
rowdies, and then laboring under the effects of intoxication, got 
into a fight, in which Reed gouged out Reddick’s right eye.— 
Some of the witnesses testified that he also bit it after it was 
out; this, however, was not very clearly made out. There was 
some evidence also that he had exulted afterwards over what 
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he had done. This again was contradicted by witnesses, who 
swore he shed tears. Before the prisoner was brought up for 
sentence, his counsel filed the following reasons in arrest of 
judgment: 

1. That the count of the indictment, upon which conviction 
was had, does not charge any distinctive offence such as 
Mayhem. 

2. That the offence is charged as a felony, whereas it is a 
misdemeanor only. 

3. That the count, on which the defendant was convicted, 
does not contain the words that he did maim, Xe. 

The court, Judge BuFFINGTON presiding, said there was great 
weight in the objection to the indictment for not charging the 
offence with sufficient distinctness. The prisoner had a right 
to know precisely the nature of the charge which he was to 
meet. But where the ingredients of the crime are substan- 
tially charged, in view of the precedents before us, we will have 
to overrule this objection. 

It is also true the indictment does not charge, affirmatively, 
that the defendant did maim, fc., but only that he did gouge, 
pull and put out the right eye, “‘with intent’ in so doing, to 
maim and disfigure. Then it is charged that the defendant did 
certain acts the doing of which amount to the crime laid, and 
it is further charged that he did them with the intention to 
commit the very crime itself. We think this is sufficient. It 
is the usual way of charging the offence, and when there is no 
authority to the contrary, we must hold it sufficient. 

Whether the crime of Mayhem is a felony, or only a high 
misdemeanor, is, perhaps, with our Criminal Law Writers, an 
unsettled question; but it can make no difference, in this case, 
for all the precedents known to the court, as well as those cited 
at the bar, charge it as being done feloniously. 

The motion in arrest of judgment must be overruled. 

Frantz, Fullerton & Stewart for Commonwealth. 

Donelly, Cantwell & Golden for defendant. 





Pathology and Practice of Medicine. 


Case of Poisoning with Arsenic. Death in thirty-six hours, 
Influence of Arsenite on Digestion—Remission of Symptoms. 
By A. G. Greaves, Surgeon to the Derby Dispensary. On 
the 26th of February, 1847, Mrs. Ann W. , aged 24, in the 
ninth month of pregnancy, was taken ill at half past 9 a. M., 
with sickness and vomiting, having an hour previously partaken 
of a breakfast of tea and bread and butter. The vomiting’con- 
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tinued at intervals during the day, the matter thrown up con- 
sisting principally of bile. No medical assistance was called 
in, deceased saying that she thought her illness was owing to 
her pregnancy. 

27th.—Mrs. W. vomited once at 9 A. M., and then felt very 
much better. She cleaned her house thoroughly during the 
morning, took some gruel at half-past 12, and at 1 P.M. left 
home, as she said for a walk. She returned at 2 Pp. M., and 
stated that she had been obliged to call at the house of a friend 
about two hundred yards from her home, having again been sick. 
At half-past two she again threw up a quantity of what, from the 
description given, I supposed to be bile. At half-past 4 I was 
called in, and found her seriously ill, complaining of violent 
pain in thestomach and abdomen, with diarrhcea and tenesmus, 
and great difficulty of breathing. She sank rapidly, and died 
at a quarter past 7, P. M. 

I ascertained that deceased had felt the movement of the 
child a very short time before her death, and I therefore urged 
the friends to allow me at once to open the uterus and remove 
the foetus; but they objected. 

POST-MORTEM 22 OURS AFTER DEATH. 


Head.—Brain and the membranes perfectly healthy. 

Chest.—Lungs contained a considerable quantity of dark 
blood. The heart was very flaccid, and both ventricles were 
filled with fluid blood of a very dark character. 


Stomach contained about a pint and a half of bloody fluid, 
on pouring off which I found a very large quantity of exceed- 
ingly viscid albuminous secretion containing numerous patches 
of a white powder, which analysis proved to be arsenic. The 
mucous membrane was much inflamed. 

The duodenum was also inflamed, and contained one or two 
patches of the same white powder. In the caput coli was found 
a considerable quantity of wndigested soup, containing several 
patches of undissolved arsenic, precisely like those in the 
stomach. 

The bladder was empty and healthy. The uterus contained 
a fine healthy child, but there was no evidence of labor being 
near. The membranes were entire, and everything in a normal 
state. A careful analysis by myself and my friend, Mr. Ber- 
nays, shows most unequivocally the presence of a large portion 
of arsenious acid in the contents of the stomach, but by whom 
administered there was no evidence to show, beyond a remark 
of the deceased, ‘that it would be a shocking thing if she and 
her husband should be found dead in bed.”’ This led to a sus- 
picion that it was an act of suicide. 

We have unfortunately, no satisfactory data to form a con- 
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clusion as to when the fatal dose of arsenic was taken. There 
can be no doubt that some of the poison had been administered 
on the 26th, thirty-six hours before death, but whether that 
was the dose of which she died is uncertain. It is interesting 
to remark how large a portion of arsenic remained in the stom- 
ach, notwithstanding the continued yomitings the deceased had 
for five hours before death. 

There are some circumstances connected with this case which 
are of interest in a pathological view. It appears that the de- 
ceased partook of a quantity of soup about seven hours before 
her death; and yet, although this long period had clapsed, it 
was found in the caput coli in an undigested state, and mixed 
with a quantity of arsenic. But for this fact being well known, 
it might have been inferred that deceased had taken a large 
dose of arsenic in soup three or four hours before death. This 
appears to show that the action of arsenic materially interferes 
with the process of healthy digestion. 

Another circumstance worthy of notice is, that there was so 
complete a remission of the symptoms after the poison had been 
swallowed, that the deceased was able to occupy herself in her 
usual avocations, and to go for a walk.— Medical Gazette. 


Philadelphia Common Pleas. 


GrorGce N. GAmBuie’s Estate.—In this case the point deci- 
ded was, that since the act of 11th of April, 1848, the husband 
of a wife, the owner of real estate in her own right, has no in- 
terest in such estate; that he cannot either sell, lease, charge 
or encumber in any way, without her consent; that the only 
interest he has in such estate, if it can be called an interest, is 
his expectant right therein, for life, in the event of the wife dy- 
ing intestate, seized thereof; that this expectancy depends on 
such intestacy ; because she can by will dispose of it absolute- 
ly, without regard to the husband. He, therefore, has no other 
interest in her estate, than any other of her representatives 
under the intestate law; the rights of both resting alike on the 
fact of the wife dying intestate. 
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NEW PUBLICATIONS. 


BECK’S MEDICAL JURISPRUDENCE. 


Elements of Mepican Jurisprupence. By Theodoric Romeyn {Beck, M. D. 
LL. D., Professor of Materia Medica in the Albany Medical College; Mem- 
ber of the American Philosophical Society; Honorary Member of the Medi- 
cal Societies of Rhode Island and Connecticut, &ec., &c., and John B. Beck, 
M. D. Professor of Materia Medica and Medical Jurisprudence in the Col- 
lege of Physicians and Surgeons of the city of New York; Corresponding 
Member of the Royal Academy of Medicine of Paris; Corresponding Mem- 
ber of the Medical Society of London, &c., &¢e., &e. Tenth edition. Volume 
1. Albany: Little & Co., Law Booksellers, 53 State street. 1850. 


The first volume of the tenth edition of this invaluable work is before us.— 
Numerous and important additions will be found in every chapter. It contains 
over 200 pages more than the first volume of the edition of 1835. Nothing 
which we could say, in regard to the talents, industry and high character 
of the distinguished author of this great work, could add to his world-wide 
reputation. In 1823 and 1855 two editions were published in Albany, where 
the author resides. In 1838, an edition was published in Philadelphia. In 
1825, 1829, 1836, 1838 and 1842, editions of the work were published in Lon- 
don. And in 1827 an edition was published in Weimer, the Athens of Germany, 
and the residence of Weiland, Schiller, and Goethe. The great estimation in 
which the labors of Dr. T. Romern Beck are held in Europe and America, is 
well deserved. His work is, in our opinion, more copious and more valuable 
than any other work ever published on the subject. The present edition makes 
its appearance in a style quite creditable to the publishers. We shall look 
with anxiety for the appearance of the second volume. 


A Treatise on the Law of Husband and Wife, as respects property, partly 
founded upon Roper’s Treatise, and comprising Jacob’s notes and additions 
thereto. By Joun Epwarp Briaut, Esq., of the Inner Temple, Barrister 
at Law. With copious notes and references to the American decisions, by 
Ratru Lockwoov, Counsellor at Law. In two volumes. Published by 
Banks, Gould & Co., New York, and Gould, Banks & Gould, Albany, 1850. 


The last edition of Roper’s Husband and Wife was that of 1826. The Eng- 
lish Law Magazine and Reporter of May, 1849, observes that the “want of @ 
new edition had for many years been felt by the profession.” The progress of 
the United States in wealth, of society in refinement, and of judicial and legis- 
lative policy to secure property to wives have increased the want of a new 
publication here, embracing the recent decisions on this interesting relation.— 
We have no had leisure to examine into the merits of the notes by the Ameri- 
can editor, but of the work of Mr. Bright we can cheerfully add our testimony 
to that of the English Reviewer that ‘‘for completeness and soundness it is 
likely to hecome the text book upon the law of husband and wife.” 





